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THE USE OF THE WRIT OF MANDAMUS TO 
COMPEL RAILROAD COMPANIES TO PER- 
FORM THEIR PUBLIC FUNCTIONS. 





It has been the policy of the Cenrrat Law 
JouRNAL to call attention to many bad opin- 
ions which the various courts, both state and 
federal, have been rendering and to other 
matters of government which seemed amiss to 
us. While our statements are true as to many 
of the state courts, as well as the United 
States court, nevertheless, there are also 
many of the United States courts and state 
courts rendering exceptionally fine opinions 
which show that these courts are fully alive 
to the dangers that are besetting them from 
so many quarters and are as well alive to the 
need of taking fundamental principles into 
consideration in order to render justice her 
due. 

We have called attention to the Florida 
court’s opinionson various occasions, because 
they have shown careful work by able men 
and reflect credit on the state. We have now 
before us a very important Opinion, not yet 
reported by that court, written by Mr. Jus- 
tice Whitfield, upon a subject which is of in- 
terest to the whole country. The importance 
of construction is maintained in a most 
practical way and demonstrates that it is over 
and above everything, and by it process may 
be moulded to accomplish justice ina way 
which would not have been given credit in 
many of our state courts where case law is 
often substituted for principle and sound 
reasoning from original premises. The case 
is that of the State of Florida, ex rel. W. H. 
Ellis, as attorney general, relator v. Atlantic 
Coast Line Railroad Company, respondent, 
the opinion in which has not’ yet been pub- 
lished, an advanced copy of which, however, 
we have received through the special courtesy 
of Justice Whitfield. The only criticism we 
have to offer is, that it is too long. It seems 
to us one of the faults of the day that judges 
are apt to write too long opinions; opinions 
which would be more effective contained in 
half the volume. However, this is asmall 
consideration to that of having opinions such 





that they not only do justice in the particular 
case, but stand as bulwarks of safety for the 
future. 

It appears that the principal case was a 
mandamus proceeding against a railroad com- 
pany, wherein it was alleged that such com- 
pany for more than a year had not performed 
its duty to the public as a common earrier, in 
that its roadbed and track were not main- 
tained in a safe and suitable condition, its 
motive power and flat and box cars were not 
sufficient in number, and the freights ac- 
cepted were not transported with safety and 
dispatch, by reason of which great injury re- 
sulted to the public. The alternative writ 
commanded the performance of this duty. It 
was contended on motion to quash the alterna- 
tive writ that the duty therein alleged is not 
commanded by statute or by the terms of the 
charters, and that therefore mandamus is not 
the proper remedy ; and further, that the alle- 
gations and commands of the writ are so 
general, vague and uncertain that they can- 
not be definitely replied to, performed or 
enforced. Thus the issue was squarely made. 
The court, in upholding the contention of the 
attorney general, especially as to the enforce- 
ment of general duties imposed by the common 
law, but for the failure to perform which the 
state provides no penalty nor remedy, said: 
‘The statutes of this state do not enumerate 
all the duties which a railroad corporation 
owes to the public. There are, however, 
certain general duties to the public a railroad 
company assumes in consideration of its fran- 
chises and privileges received from the state, 
and as a result of its undertaking to render 
to the public the service of a common carrier. 
The duty here commanded is implied by law 
and is binding upon the railroad corporation 
when it receives and exercises franchises and 
privileges that can be held and exercised only 
by legal authority derived from the sovereign 
power. A railroad company is a quasi public 
corporation. and al] its rights and powers are 
conferred upon it not merely for the benefit 
of the corporation itself, but also in trust for 
the benefit of the public; and whenever it 
neglects or fails to perform any of its corpor- 
ate duties, it may generally be compelled to 
perform the same by an action of mandamus. 
The duty resting upona railroad corporation 
to perform whatever has been legally enjoined 
upon it by legal and proper authority. is a 
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duty resulting from a public trust, and is also 
a duty resulting from a public station, and 
the public may through the attorney general 
enforce the performance of such duty by man- 
damus, whenever no other plain and adequate 
remedy exists. State v. Missouri Pac, Ry. 
Co., 33 Kan. 176, 5 Pac. Rep. 772.’’ 

It is well to mark here the distinction be- 
tween a process by mandamus and one by 
equity to enforce a right. Mandamus pro- 
ceeds to enforce an existing legal right which 
is required by law to be performed. Equity 
proceeds to supply a remedy in a matter 
wherein there is no legal right; it supplies a 
deficiency in the law. Our jurisprudence 
provides for law remedies as well as 
equitable ones and thus our due process of 
law is madeup. Due process of law would 
be a poor makeshift if only legal remedies 
were comprehended in it. A code was in- 
tended to be due process of law with equity as 
its guide, but by poor construction has be- 
come just the reverse, 7. e., due process of law 
with common law as the leading spirit. But 
the process by mandamus is a provision to en- 
force a legal right wherein no other means is 
provided to enforee such right. 

The court, however, makes a very in- 
teresting distinction at the close of its opin- 
ion. It finds in the alternative writ, issued 
at the suggestion of the attorney general, an 
order compelling the performance of certain 
duties enjoined by statute on the defendant 
railroad and for the failure to perform which 
proper remedies have been provided. On this 
point the court, referring to sections 2896, 
2903 and 2921 of the general statutes of 
Florida, 1906, said: ‘‘Under these statutory 
provisions there is a speedy and. convenient 
remedy for any breach of the particular du- 
ties mentioned. therein, in any individual or 
special case as it may arise. For any failure 
on the part of the railroad company to fur- 
nish reasonably sufticiently motive power, cars 
or other facilities, or to transport and deliver 
with reasonable safety and dispatch freights 
properly offered to or received by it for trans- 
portation, there can upon complaint and notice 
in the individual case be prompt and authorita- 
tive ascertainments of the facts, and appropri- 
ate orders can be made thereon, by a state trib- 
unal peculiarly adapted to such proceedings. 
The orders, rules and regulations made by 
such tribunal are prima facie reasonable and 





just, and they may, under the statute quoted, 
be speedily enforced by proper judicial pro- 
ceedings in each individual case as it may 
arise. As the statute above quoted affords a 
remedy which appears to be adequate to en- 
force the duty of the respondent as to fur- 
nishing sufficient motive power and as_ to 
transporting freight, this court will not in this 
proceeding undertake at this time to enforce 
the mandate of the alternative writ as to fur- 
nishing engines and cars, and as to transport- 
ing and delivering freights. If made suffi- 
ciently definite the mandate as to repairing 
the roadbed and track may be enforced in this 
proceeding as there does not appear to be 
another adequate remedy provided by law for 
failure to perform such duty. An order will be 
entered that unless the attorney general shall 
within ten days amend the alternative writ so as 
to conform to the principles announced in this 
opinion the motion to quash the alternative 
writ will be granted.’’ 

The importance of this well-reasoned opin- 
ion lies in the fact that the court has admitted 
the maxim that where there is a right there 
must also be a remedy and that an adequate 
remedy. The court found that under tke 
common law certain general duties were im- 
posed upon a railroad, which duties had never 
been specifically stated by any statute, such as 
keeping the road bed and track in good order, 
and very properly contends that there being 
a duty imposed upon the railroad in this re- 
spect and a corresponding right in the public 
to have such duty enforced that the attorney 
general acting for the public could have the 
performance of such duty enforced by writ of 
mandamus. With such a power recognized 
and -wisely administered neither the courts 
nor the people need stand helpless before the 
great railroad corporations who up to this 
time have baffled and confused the courts at 
every turn. 

The fact that the duty sought to be imposed 
was one arising at common law and not under 
any specific statute does not affect the right 
of the state to ask for a writ of mandamus 
to compel the performance of such duties. 


On this point the court said: ‘*The duty to: 


keep in proper repair a portion of the public’s 
highway is a duty to the public and of a quasi- 
official character; and that duty is one that 
the law itself makes incumbent upon the de- 
fendants, and it'is for the benefit of the pub- 
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lic at large and for the general welfare; and 
we think it is wholly immaterial that the duty 
is imposed by a rule of common law, and is 
not created by some positive and express pro- 
visions of a statute, or secured to the public 
through chartered privileges. Haines v. 
People, 19 Ill. App. 354.”’ 








NOTES OF IMPORTANT DECISIONS. 





LIBEL AND SLANDER—CONVICTION ON PLEA 
OF GUILTY OFFERED BY DEFENDANT IN JUSTIFI- 
CATION CANNOT BE EXPLAINED BY PLAINTIFF.— 
An interesting question in the law of libel and 
slander is determined in the recent case of 
Register Newspaper Co. v. Stone, 102 8. W. 
Rep. 800, where the Court of Appeals of 
Kentucky held that an action for publish- 
ing an article to the effect that plaintiff had com- 
mitted a certain theft, when it appeared that he 
had been charged with such a theft and entered a 
plea of guilty, and plaintiff then introduced evi- 
dence to show that, though he had entered a plea 
of guilty, he was infact not guilty, the admis- 
sion of such explanation was error. In explana- 
tion of its position on this interesting question 
the court said: 

“As to the second objection interposed 
by the defendant company, to-wit, that the 
court permitted the plaintiff to explain to the 
jury that, although he had entered a plea of 
‘guilty’ in the police court, he was, in fact ‘not 
guilty,’ we are of the opinion that the point is 
well taken. The record in the police court, which 
had been made by himeelf, said that he was 
guilty. The defendant company in stating that 
he stole while be was in jail—that he stole from 
a fellow prisoner while in jail—was but repeating 
what plaintiff had stated of and concerning him- 
self. It is insisted for plaintiffthat, as the pro- 
ceedings in the police court were between the 
plaintiff and the commonwealth, he is not bound 
by the record therein made to such an extent that 
he is estopped from explaining same in a contro- 
versy between himself and the defendant com- 
pany. ‘lo this we cannot agree. He will not be 
heard. after he has sued one for repeating that 
which he has said of himself, to come into court 
and say that, although he said it, it was not in 
fact true. Ifsuch a rule obtained, no newspaper 
could ever with safety publish the proceedings of 
a court of justice. The defense in this case was 
that the publication was true, and part of the 
charge embraced in that publication was that 
the plaintiff had been guilty of theft while con- 
fined in the jail. The record showed that he had 
been charged with theft, and, upon being ar- 
raigned, had entered a plea of ‘guilty’ to the 
charge. The police judge, the jailer, and other 
police court attaches testified as to the same facts 





as were disclosed by the record, and testified, 
further, that the plaintiff in this case was the same 
Eldon Stone who in the police cout had entered 
a plea of guilty to ‘the charge of petit larceny. 
When defendant had made this proof, it was en- 
titled to a peremptory instruction to find for it as 
to so much of the article as charged that plaint- 
iff had stolen while in jail—had stolen from a 
fellow prisoner—end plaintiff should not have 
been permitted to testify as to what induced him 
to enter a plea of ‘guilty.’ ” 

Three judges of this learned court. Hobson, 
Nunn and Settle, dissent from the decision of the 
court 1n the principal case, and through Justice 
Hobson expressed their vigorous dissent as fol- 
lows: **The defendant complains that the plaintiff 
was allowed to state that he had not stolen the 
20 cents{from the fellow prisoner, and to explain 
why he plead guilty to the charge. ‘The defend- 
ant had shéwed by testimony that the plaintiff 
had stolen the money from the prisoner. It is 
said that the evidence for the defendant is con- 
sistent with the record, while the evidence for the 
plaintiff is inconsistent with the record, and there- 
fore should not have been admitted. Buttbis po- 
sition violates the settled rule that a judgment is 
only an estoppel between parties and privies. 
The proceeding in the poiice court was between 
the commonwealth and Stone. The Register 
Newspaper Company is neither a party nor a 
privy to that proceeding. In Freeman on Judg- 
ments, § 159, the law is thus stated: ‘No party is, 
as a general rule, bound in a subsequent proceed- 
ing by a judgment, unless the adverse party now 
seeking to secure the benefit of the former adjudi- 
cation would have been prejudiced by it if it had 
been determined the other way. The operation 
of estoppels must be mutual. Both the litigants 
must be alike concluded, or the proceedings can- 
not be set up as conclusive upon either. * * * A 
party to a divorce suit, in which the bill was dis- 
missed. cannot use the decree of dismissal, or any 
findings of the court or jury, in a controversy be- 
tween himself and a third party, for the purpose 
of establishing any of the facts asserted by such 
decree or finding. * * * A conviction upon 
an indictment is not usually admissible as evi- 
dence in any civil action, because the parties-in 
the civil suit are not generally parties to, nor 
mutually bound by, the criminal prosecution.’ 
Again in the same work, in section 417a, it is 
said: ‘A record or judici«l proceeding is admis- 
sible in evidence in favor of one not a 
party to it, when it contains a declaration or 
admission made by the person against whom it is 
offered. In such circumstances it does not have 
the unimpeachable verity of a record. It is not 
conclusive against the person who made the ad- 
mission or declaration; but such admission or 
declaration is of no higher dignity than if made 
in some other manner. and may be explained or 
rebutted.’ In 23 Cyc. 1288, the rule is thus stated : 
‘A record may be admissible in behalf of a 
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stranger, on the ground of admissions contained 
in the pleadings of a party therein, or because, 
the judgment being by default, it may be taken 
as an admission of the material facts well pleaded 
by the plaintiff; but in neither case will be con- 
clusive or possess any greater weight than any 
other species of admissiors.’ Our attention has 
not been called by the distinguished counsel for 
appellant to any contrary authority, nor has any 
been suggested in our consultation. Under the 
rule the plea entered by the defendant in the po- 
lice court proceeding for petit larceny is simply 
an admission which may be explained or rebutted 
by him as any other admission.” 

We are inclined very strongly to believe that 
the court’s decision in the principal case is correct 
on principle. While itis true as contended by 
the three dissenting judges, that a judgment is 
only an estoppel between parties and those privy 
with them, we are not of the opinion that this 
rule is applicable to a case where a defendant 
seeks to justify a published charge against plaint- 
iff in a suit for libel. In such case the defendant 
is not attempting to take advantage of the judg- 
ment as an estoppel to establish any personal 
claim which he might have alleged that he has 
against the plaintiff, but merely to show the fact 
of the judgment as a justitication for his charge. 
A judgment of a court holding a prisoner guilty 
of larceny whether such judgment is based on the 
verdict of a jury or on the prisoner’s plea of guilty 
is presumed to be true, unless corrected or re- 
versed by some proper proceeding of law, not 
only as between the parties but as to strangers to 
the record. The fact of the judgment stands un- 
less appealed from and the whole world has a 
right to act on the presumption that the judgment 
of the court is correct. 

In the principal case the defendant newspaper 
learning of the conviction of the plaintiff for 
petit larceny charged him with being a thief. It 
had a right to do so. His conviction announced 
that fact to the world. As Cain bore the mark of 
his brother’s death so that all men seeking him 
might kill him, so one adjudged guilty of acrime 
by a competent court may be bran led as a felon 
by his fellow man with impunity. It is one of 
the severest penalties which fullow a conviction 
for crime, i. e., that it brands a man in the eye of 
his fellow citizens as a criminal. and to say thata 
newspaper. or any one else for that matter, may 
not so brand a convicted criminal without being 
put to the proof of the crime forthe second time 
is contrary to common sense and universal public 
opinion. 





IS A PERSON LIABLE TO A LEGAL 
ACTION FOR NOT SAVING LIFE, 
WHEN HE IS UNDER NO APPARENT 
OBLIGATION TO USE EFFORT TO 
THIS END? 





Take this case. A person is walking along 
the bank of astream and sees another just in 
the act of falling in, but the slighest 
touching of his person would save him from 
falling. The first mentioned person fails and 
refuses without reason to save the life of the 
second. Is the first named person liable to 
an action by the legal representative of the 
second who falls into the stream and is 
drowned? Modern law writers make a classi- 
fication of what they term ‘‘social duties’’ 
and under such classification it is stated, 
among the most important social duties is 
that of saving one another’s lives when in 
peril.! It is held not to be contributory neg- 
ligence such as will bar his action for the neg- 
ligence of another party, that.he risked his 
life to save life.? The preservation of prop- 
erty is, of course, not so high an obligation 
as the preservation of life, yet one who im- 
perils his life to save the property of a stranger 
is entitled to compensation, and the law will 
create an obligation on the part of the owner 
of the property to pay for such services.* 
A man who will stand by and see a human 
being perish, when the mere raising of his 
hand would save the life, may be said to have 
caused the death of his fellow man. The law 
creates the duty of saving life. Human law 
in this instance shows its divine origin, and 
shows indeed, that it rests in the bosom of di- 
vinity. The interrogation of the murderously 
guilty Cain has long since been answered, 
and human law even declares you-are your 
brother’s keeper. In objection to this it has 
been urged in the case first above stated, that 
the pedestrian walking along the bank of the 
stream was in no way responsible for the 
man’s placing himself in his perilous situa- 
tion; that this man so imperiled might be 
an escaped lunatic, who had voluntarily placed 
himself in this position, and that there can be 
no liability where there is no duty. In reply to 
this we will state, that the question presumes 


1 Bishop on Non-Contract Laws, ch. 8, § 125. 

2 Clark v. Famous Shoe, ete., Co., 16 Mo. App. 463; 
Donahoe v. Wabash R. R. Co., 83 Mo. 560. 

3 See Bishop on Contract, § 236. 
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that the imperiled man B is on a balance and 
is attempting to sway himself back to safety, 
whilst the pedestrian A, without reason, fails 
to put forth his hand tosave him. But we 
do not see that this matters, even if B wasa 
lunatic bent on destroying himself, and A, by 
putting forth his hand to save him, could 
save him, and without reason fails and refuses 
to put forth his hand, he is still legally liable.‘ 
Merely refusing to prevent the commission 
of a felony is anindictable offense, and 
termed misprison of felony.® 

It has been said that the doctrine for which I 
here contend is erroneous, becsuse it takes 
away aman’s property without his being 
guilty of either a malfeasance, misfeasance or 
nonfeasance. They contend that there is no 
duty to act, and consequently there can be 
no nonfeasance which always implies a duty 
to act. But this 1s a petitio principii, or 
begging of the question. Inthe case sup- 
posed, A is guilty of malfeasance, it is true 
of a negative character; but still malfeasance. 
He suffered a human being to goto his death, 
when the mere putting forth of his hand would 
have saved him; he is in one sense B’s mur- 
derer. It is true he had nothing to do 
with B’s placiug himself in this situation, and 
he is not to blame, and no one presumes to 
blame him for this. A’s liability begins when 
he saw B’s peril and realized that by the 
mere putting forth of his hand he could save 
him, and refused to do so—mind you, A is 
not required to incur one cent of cost or ex- 
pense. He is merely required to put forth 
his hand as it were to will B’s life, to say to 
him live, and he refuses to say it. 

Instead of A’s being non-liable, he has 
willed the death of his fellow man, and much 
so. As, 1f he had taken a double-barrel shot- 
gun and shot him through the brain. Ad- 
vanced legal thought, throwing aside all 
sophistry and plausible reasoning, looking 
only to the facts, points at him the withering 
finger of scorn and contempt and exclaims in 
thundering tones, which pierce even to the 
remote recesses of his consciousness: You! 
You are your brother’s murderer. ® 

The law creates a duty, as strong as any in 


4 See 1 Bishop’s Crim. Law, § 717. 

5 Bishop Crim. Law, § 718. 

6 Beach v. Trudgain, 2 Grat. 219; Hale v. Law- 
rence, 3 Zab. 590; Weatherston v. Hawkins, 1 T. R. 
110; Gardner v. Slade, 13 Q. B. 796; Patterson v. 
Jones, 8 B. & C. 578; Dale v. Harris, 109 Mass. 193. 





the law to save life, and says to A: ‘‘By the 
putting forth of your hand you could have 
saved your brother’s life. Withou. reason you 
refused to put forth your hand, and as a con- 
sequence of your refusal to act your brother 
was drowned. You are his murderer! The 
mark of Cain is on you. . More than that, you 
are liable to the legal representatives of the 
deceased, who have a right to call you before 
a court and a jury of twelve men, and this 
jury after hearing all the evidence, have the 
right to assess such damages as in view of all 
the circumstances they may think right and 
just.’’? 

There is a liability on A created by law, but 
arising out of his own conduct. The ability 
to prevent great and irreparable damage cre- 
ates of itself a liability to act. And when A 
refuses to act, without cause, and the damage 
follows, A may be said to will the damage, 
and if he will the damage, with ability to pre- 
vent it, he can be truly said to cause the dam- - 
age, and so is liable, as in ordinary cases. 
The fact that he had nothing to do with bring- 
ing about A’s perilous condition has nothing 
to do with the matter and is not germane to 
the issue, since the power to prevent damage, 
and refusal to prevent it without cause, is to 
cause it. Idem est facere, et nolle propihere 
cum possis.§® 

With our ever increasing and widening civ- 
ilization ‘‘Social Dnties’’ is a title in the law 
that is continually expanding with the ever 
widening field of jurisprudence. The in- 
creased population of the present day mingling 
in the advancement of arts and science, 
together with their congregation in large 
cities calls for the expansion—calls for the new 
application of legal principles—and in no de- 
partment of the law is this expansion 
and advancement so noticeable as in the 
realm of ‘‘Social Duties.’”’ And as hu- 
manity slowly advances towards the light 
of a perfect jurisprudence, the more clearly 
do we behold engraven by the hand of Divin- 
ity in lurid letters, dazzling brightness: 
‘“‘Thou art thy brother’s keeper.’’ In this 
grand principle do we find the true answer to 
the inquiry propounded at the beginning of 
this article. Linton D. Lanprum. 

Columbus, Miss. 

7 Surroco v. Geary, 3 Cal. 69; Badwitch v. Barton, 
101 U. S. 16; Pigott v. Lilly, 55 Mich. 150; 'Central Ry. 


v. Crosly, 74 Ga. 737. 
8 Dunlap’s Elementary Law, p. 544. 
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OBSCENITY—WHAT CONSTITUTES AN INDE- 
CENT PUBLICATION. 





PEOPLE v. EASTMAN. 





Court of Appeals of New York, May 21, 1907. 

Under Pen. Code, § 317, providing that a person 
who sells, gives away, or shows, etc., any obscene, 
etc., indecent or disgusting book, magazine, etc., or 
any written or printed matter of an indecent character, 
ete., is guilty of a misdemeanor, a publication ‘in a 
newspaper attacking the confessional of the Roman 
Catholic Church in an unjustifiable and reprehensible 
manner is not an indecent publication. — 


PER CURIAM.: The court is of opinion that 
the publication set forth in the indictment is 
improper, intemperate, unjustifiable, and highly 
reprehensible, nevertheless it is not ‘‘indecent’’ 
as that wordis employed in section 317 of the 
Penal Code. The definitions given by the stand- 
ard lexicographers are not controlling indeciding 
its legal signification. Many meanings as used 
in ordinary conversation are also irrelevant. 

Section 317 of the Penal Code is found in chap- 
ter 7, headed as follows: ‘‘Indecent exposure, 
obscene exhibitions, books and prints, and bawdy 
and other disorderly houses.’ Section 317 
opens as follows: ‘‘Sec. 317. Obscene prints. 
(1) A person who sells, lends, gives away, or 
shows, or offers to sell, lend, give away, or show, 
or has in his possession, with intent to sell, lend, 
or give away, or toshow, or advertises in any 
manner, or who otherwise offers for loan, gift, 
sale or distribution, any obscene, Jewd, lascivi- 
ous, filthy, indecent or disgusting book, maga- 
zine, pamphlet, newspaper, story paper, writing, 
paper, picture, drawing, photogranh, figure or 
image, or any written or printed matter of an in- 
decent character.”’ It is clearfrom the manner 
* in which the legislature has used the word ‘-in- 
decent”’ that it relates to obscene prints or publi- 
cations. Itis not an attempt to regulate man- 
ners, but it is a declaration of the penalties 
to be imposed upon the various phases of the 
crime of obscenity. The word ‘:indecent”’ is used 
in a limited sense in this connection and falls 
within the maxim of noscitur a sociis. 

The judgment and order appealed from should 
be affirmed. 

CULLEN, C. J.: I concur in the opinion of the 
majority of the court that th earticle complained of 
does not fall within the provisions of section 317 of 
the Penal Code, under which the defendant was 
indicted, which section makes it a misdemeanor 
to sell, give away, or show any ‘obscene, lewd, 
lascivious, filthy, indecent or disgusting book, 
paper or picture,” etc. That the article is a scur- 
rilous and vile attack on a large and respected 
body of Christian clergymen is unquestionable. 
That it is ‘*indecent”’ from every consideration of 
propriety is entirely clear, but that it is not the in- 
decency condemned by this section of the code. 
The preceding section punishes indecent expos- 
ure of person, the next section the sale of arti- 
cles for indecent or immoral use. The chapter in 





which all the sections are is entitled: ‘‘Indecent 
exposures, obscene exhibitions, books and prints, 
bawdy and other disorderly houses.’’ From the 
context of the statute it is apparent that it is di- 
rected against lewd, lascivious, and salacious or 
obscene publications, the tendency of which is to 
excite lustful and lecherous desire. That such is 
not the effect of the publication is clear from the 
fact that my brother who writes the dissenting 
opinion publishes itin full, and Iam entirely 
certain that, did he believe the tendency of the 
article was lecherous and salacious, he would find 
no justification for its publication in the fact that 
the majority of the court, from whose decision 
he feels constrained to dissent, entertain a con- 
trary view. Inthe English case cited by my 
brother no part of the improper publication is 
reproduced, but the report is confined to a state- 
ment of its general character. I regret that the 
publication should appear in the reports of this 
court not because [deem it lewd, but because I 
feel that the reports of this court should not be 
made the means of perpetuating a scurrilous and 
wanton slander on any class of the community. 
This is an example of the extent to which sec- 
tarian religious animosities may lead a weak and 
disordered mind, for it is mere charity to con- 
sider such to be the charactar of the writer of the 
production. Since, however, the article is to ap- 
pear, I may challenge its comparison with many 
that have been published attacking the Mormon 
church. Surely publications as to that church 
have gone far beyond the article now before us. 
Itisno answer to say that the Mormons, while 
they practiced polygamy, were justly subject to 
such strictures. The truth or falsity of the writ- 
ing has vo bearing on the guilt or innocence of 
the defendant under this section of the code. If 
the charges contained in this article had been 
made, not against a class but against a single in- 
dividual, and that individual a layman, nota 
clergyman, it would, doubtless, if false, have 
been a gross libel. But it would not be con- 
tended that, if true, it was indecent and should 
subject the party writing it to the penalties pre- 
scribed by the code. 

It does not necessarily follow that the defend- 
ant is amenable to no punishment. ‘The charges 
in the article being against a whole class, no 
single individual could maintain an action for 
libel against its author (Sumner vy. Buel, 12 
Johns. 475), but not so, however, as regards a 
criminal prosecution for libel. The foundation 
of the theory on which libel is made a crime is 
that by provoking passions of persons libeled, it 
excites them te violence and a breach of the 
peace. Therefore a criminal prosecution can be 
sustained where no civil action would lie, as, for 
instance, in this very case, where the libel is 
against aclass. Sumner v. Buel, supra; Palmer 
v. City of Concord, 48 N. H.211, 97 Am. Dee. 
605; State v. Brady, 44 Kan. 435, 24 Pac. Rep. 
948, 9 L. R. A. 606, 21 Am. St. Rep. 296, and also 
in the case of a libel against a deceased person. 
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it may be urged that the question whether the 
defendant should be prosecuted for an indecent 
publication or for a libel is a technical one. This 
is very far from being the fact. So careful have 
the people of the state been to secure freedom of 
speech, subject only to punishment when a jury 
has found that that freedom has been abused, 
that by the various constitutions of this state, 
ever since that of 1822, it has been expressly en- 
acted that in a prosecution for libel the truth may 
be given in evidence and the jury shall have the 
right to determine the law as wellas the fact. 
This applies to no other criminal prosecution. 

O'BRIEN, J. (dissenting): The defendant was 
indicted for selling and exposing for sale certain 
printed matter of an indecent character. The 
publication was in a newspaper called ‘The Gos- 
pel Worker.”’ By sec'!ion 317 of the Penal Code 
it is made a misdemeanor to sell, or to have in 
possession, with intent to sell, or to publish, any 
written or printed matter of an indecent charac- 
ter. Thedefendant demurred to the indictment 
on the ground that it did not state acrime. The 
demurrer was sustained at the trial court and at 
the appellate division and the people have ap- 
pealed to this court. The decision under review 
is tothe effect that the paper referred to in the 
indictment and set out at length is not of an inde- 
cent character, and therefore not within the stat- 
ute. In this respect I think the courts below were 
clearly in error, since, in my opinion, it would be 
difficult to compose any writing more indecent 
and moreimmoral. It is so indecent that, in my 
opinion, it is unfit to appear upon the records of 
this court, and it would not appear asa part of 
this opinion except for the contention at the bar 
and in the court itself that it is not indecent. Of 
course, if it is not, then I must be in error in sup- 
posing that it is unfit to appearin the reeords of 
this court. Therefore we must allow the writing 
to speak for itself; and here it is: 


“The Open Door to Hell 


Is the confessional box. It is hell’s gate. The 
mainsprivg to lust. The very embodiment and 
focus of the virus of hell. Itis the very matter 
and pus that runs from the corpse in hell. It is 
the pollution and rottenness of the decay of ages. 
Itis the cesspool, the recipient, the reservoir of 
lust, of vile thought and communication, adultery, 
the birthplace of sexual criminality, with men’s 
wives and young girls, and the convent is earth’s 
terminus and hell, the lake of fire is the dumping 
ground. Itis the criminal college, The mother 
of prostitution. Theauthor of pauperism. From 
it emanates poison to society, homes, our schools 
and government. I speak in love. No time to 
trifle. The Anaconda is drawing itself over many 
a threshold and stinging thousands to death. 
Hark! A voice from the tomb, the blood of the 
innocent crying out, in what sense is the confes- 
sional box needed? The word of God says, in 
John, 1,9. If we confess our sins, He is faithful 
and just to forgive our sins and to cleanse us 





from all unrighteousness. You go direct to God Al- 
mighty through Jesus Christ to confess your sius. 
Not in a concealed and secluded place alune. No 
wife can go with her husband. Here the priest 
asks the vilest of questions, and of course the 
husband could not be present. He asks the most 
delicate and intimate questions. But under what 
obligation is any one to a priest? What business 
has he got to go into a box and ask delicate fe- 
male questions that no minister of Jesus Christ or 
true gentleman on earth would ask? Right here 
in the confessional box many have been ruined, 
and many become mothers as a result; and men, 
you are paying your money to priests and to a 
church that is ruining your daughters and steal- 
ing the affections of your wife, until he knows 
more about ber than you do. She has many 
secrets kept from you, husband, but not from 
that licentious priest. This is all true, dear 
reader, and can be proven by thousands of wit- 
nesses. May if not be called the open door to 
hell? Last month a dear brother gave ‘I'he Gos- 
pe! Worker to some in the place where he was at 
work in this city. It was the January number 
with the article, ‘Break open the Doors and Look 
In,’ and it caused much excitement. Bloody 
threats and curses were made, and two could not 
sleep all night they were so stirred over the truth 
in it. Was any one ever benefitted in any way by 
going to the confessional box? If it is advice you 
need why go to that secret place? Dear reader, 
Jesus Christ never instituted the confessional. 
Would He call lustful, licentious, drinking men 
to ask such low, vile questions, which are unbe- 
coming for any one to ask another? Iam sure 
you say no and begin to see the awfulness of it. 
You might as well confess toa dead dog. The 
Roman church teaches you cannot be saved un- 
less you confess to a priest. Read this from their 
own teaching: ‘If any one shall say that priests 
who are in mortal sin have not the power of bind. 
ing or loosing, or that priests are not the only 
ministers of absolution, let him be accursed.’ 
This does away with Jesus’ blood. It makes God 
second to this fellow in the confessional box. 
They teacb that every sin, the vilest and lowest, 
the most criminal, by man and woman, must be 
confessed to the priest. They do not teach it 
necessary to repent, but to do penance. Notice, 
this takes the place of repentance. Penance ‘and 
confession to a wicked priest necessary to salva- 
tion? Is there any intelligent person on the 
earth who believesit? The following is what 
Margaret L. Shepard, who was for three years an 
inmate of the Arno’s Court Convent, Bristol, Eng- 
iand, says: ‘In a confessional the depth of cor- 
ruption and womanly degradation is reached. 
There the seeds of hell are planted in the soul. 
The thoughts of a young girl are polluted. Her 
heart is polluted, her mind becomes familiarized 
with the most revolting sins of impurity. The 
lessons engraved in the memory, the heart, the 
thought, the soul, like the sear of a red-hot iron, 
leaves its scar. In the confessional young unmar- 
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ried and married woman get accustomed to hear 
and repeat without a scruple things which would 
cause even a fallen woman to blush.’ Theseare the 
words of one who has been through the above 
and escaped from their murderous bands. I will 
close with the above. Itisaclincher and posi- 
tive evidence and witness of allI havesaid. All 
unite with me in prayer that the above will open 
the eyes of many deceived Romanists and come 
to the blood of Christ. 
N. L. A. EaASTMAN.”’ 

If this paper is not of an indecent character 

, and within the prohibition of the statute, then it 
is impossible, as I think, to conceive of any 
printed matter that would be. It would seem to be 
a work of supererogation to argue, or to cite au- 
thorities, in support of the proposition that a 
writing so vile and nasty as this appears to be is 
of an indecent character; but since there appears 
to be some difference of opinion on the point, 
whether the writing is indecent or not, I will add 
that no court has ever held that such a publica- 
tion eould be anything but indecent, at least all 
the decisions, as I understand them, hold that 
such a paper isan indecent publication. 

Judge Andrews, in People v. Muller, 96 N. Y. 
408, 48 Am. Rep. 635, in speaking of section 317, 
says: ‘*The words used in the statute are them- 
selves descriptive. They are words in com- 
mon use and every person of ordinary intelli- 
gence understands their meaning and, readily 
and in most cases accurately, applies them to any 
subject or thing brought to his attention which 
involves a judgment as to the quality indicated. 
It does not require an expert in art or literature to 
determine whether a picture is obscene or in- 
decent, or whether printed words are offensive to 
decency and good morals.’ Reading the article 
in question and then applying the common sense 
test laid down by Judge Andrews, it is difficult to 
see how it could be better defined than as an in- 
decent publication. A few definitions may, how- 
ever, be given of the word ‘‘indecent”’ used by 
the lexicographers. Worcester defines it as some- 

. thing “unbecoming; unfit for eyes or ears.” 
The Century Dictionary defines it as that which 
is ‘‘obscene or grossly vulgar; unbecoming, un- 
seemly, violating propriety of language, behav- 
ior,” etc. The Imperial Dictionary defines it as 
‘that which is unbecoming in language, actions 
or manners.’”’ In the case of United States v. 
Loftis (D. C.), 12 Fed. Rep. 671, the- opinion 
states that the term ‘“‘indecent”’ signifies ‘‘more 
than indelicate, and less than immodest;”’ thatit 
means “something unfit for the eye or ear.” In 
reading this statute there may be some danger of 
falling into the error of construing ‘‘indecent’’ as 
synonymous with ‘‘lewd, lascivious,’’ etc., used 
in connection with it, but an examination of the 
language of the section, from its appearance in 
the original code of 1881, to the present time, 
clearly discloses that the word does not neces- 
sarily have any reference to morals. The probi- 
bition is against an ‘‘obscene or indecent”’ publi- 
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cation. In Reg. v. Hicklin, L. R.3 Q. B. 360, the 
defendant was charged with misdemeanor for 
selling a book entitled ‘The Confessional Un- 
masked; showing the depravity of the Romish 
priesthood, the iniquity of the confessional and 
the questions put to females in confession.”’ 
Cockburn, C. J., writing the opinion sustaining 
the charge, says: ‘“‘The very reason why this 
work is put forward to expose the practices of the 
Roman Catholic confessional is the tendency of 
questions, involving practices and propensities of 
a certain description, to do mischief in the minds 
of those to whom such questions are addressed, 
by suggesting thoughts and desires which other- 
wise would not have occurred to their minds. 
If that be the case between the priest and the 
person confessing, it manifestly must equally be 
so when the whole is put into the shape of a series 
of paragraphs, one following upon another, each 
involving some impure practices, some of them of 
the most filthy, disgusting and unnatural descrip- 
tion it is possible to imagine. * * * We 
have it, therefore, that the publication itself is a 
breach of the law.”’ It would seem to be impos- 
sible to distinguish that case from the one at bar. 
In Steel v. Brannan, L. R. 7 Com. PIl., the ques- 
tion was involved as to the defendant’s guilt for 
having dealt in printed matter purporting to be 
extracts from works of Roman Catholic divines 
and casuists on the subject of the vonfessional. A 
conviction of misdemeanor having been had be- 
fore a police magistrate the case came on review 
to the common pleas. The appellant’s counsel 
asked: ‘‘What effectual remedy is there in the 
hands of persons wishing to suppress a system 
which they conceive to be pernicious, except to 
expose the tendency of such a system?”’ To this 
Bovill, C. J., answered: *‘There is no doubt that 
all matters of importance to suciety may be made 
the subject of full and free discussion, but, while 
the liberty of such discussion is preserved, it 
must not be allowed to run into obscenity 
and to be conducted in a manner which tends 
to corrupt the public morals. The probable 
effect of the publication of this book being 
prejudicial to public morality and decency, the 
appellant must be taken to have intended the 
natural consequences of such publication, even 
though the book were published with the object 
referred to by counsel. * * * Discussions of- 
fensive to public decency and of a depraving ten- 
dency are not privileged.’’ Iu United States v. 
Bennett, 16 Blatchf. 338, Fed. Cas. No. 14,- 
571, Judge Blatchford refers with approval to the 
language of Judge Clark in charging the jury in 
the Haywood case as follows: ‘A book is inde- 
cent which is unbecoming, immodest, unfit to be 
seen. A book which is obscene, as I have said to 
you before, or lewd or lascivious, or indecent, in 
whole or in part, or in its general scope of ten- 
dency, in its plates or pictures, or in its reading 
matter, falls within the scope of the prohibition 
of the statute.”" Judge Daniels, in People v. 
Muller, 32 Hun, 209, says: ‘*The statute has not 
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particularly described what, within its intent and 
purpose, should be considered obscene or inde- 
cent. But, as these words are words of well- 
known significance, it must have been intended 
by the legislature in the enactment of this law, to 
use them in their popular sense and understand- 
ing. * * * And asthe statute has given this 
g-neral definition of the character of the acts 
c mstituting the offense, it must necessarily have 
been designed that the drawing, picture, photo- 
graph, or writing should be exhibited to and ob- 
served by the jury for them to determine as a 
matter of fact, in the exercise of their good sense 
and judgment, whether or not they were obscene 
and indecent. * * * The question in all of 
these cases must be: What is the impression 
produced upon the minds by perusing or observ- 
ing the writing or picture referred to in the in- 
dictment, and one person is as competent to de- 
termine that as another.”’ 

The only question presented by the demurrer 
in this case is whether the writing in question is, 
as matter of law, not indecent. In all the cases 
where the question has arisen it was held that the 
writing or picture must be submitted to the jury 
to decide whether in fact it was indecent or not; 
that the words used in the statute are in them- 
selves descriptive, to be taken and understood in 
the popular sense and that upon such a question 
the opinion of one person is just as good as that 
of another. This court is asked to hold as matter 
of law that the writing, npon reading and inspec- 
tion is not an iniecent publication. That, as it 
seems to me, is a question of fact which must be 
determined by the jury, under proper instructions. 
‘The character of the writing, its cendency, and 
effect is a question that one person is as compe- 
tent to decide as another, and hence it cannot be 
said, as matter of law. that it is not within the 
prohibition of the statute. In United States v. 
Bebout (D.C.), 28 Fed. Rep. 522, the de- 
fendant was indicted under a federal stat- 
ute against ‘‘publications of an indecent char- 
acter.”’ The trial judge in charging the jury 
defined the term ‘‘indecent’’ as something ‘‘not 
decent; unfit to be seenorheard.’’ He then said: 
‘-"I’bere is a test which has often been applied and 
approved of by the courts in this class of cases to 
determine whether the publication is obscene or 
indecent within the meaning of the statute before 
referred to. It is whether the tendency of the mat- 
ter is to deprave and corrupt the morals of those 
whose minds are open to such influences, and into 
whose hands a publication of this sort may fall. 
Under these definitions, whether the matter set 
out in the indictment was obscene or indecent, is 
a question of fact for you to determine.” 

I am therefore unable to concur in the views of 
the majority. It is true that my brethren bave 
considered it necessary to denounce the publica- 
tionin question upon almost every conceivable 
ground of impropriety, except the ground which 
presents the only question before the court, that 
it is an indecent publication within the statute. 


tion presented by the appeal. 





The paper has been characterized by very harsh 
names that do not in the least solve the only ques - 
Having arrived at 
the conclugion that it is not an indecent publi- 
cation, it is of very little consequence what else it 
may be. The important feature of the case is 
that, notwithstanding the conceded iniquity found 
in the writing, the defen lant, by what appears to 
me to be a very strained and artificial construc- 
tion of his act, is allowed to escape punishment; 
nor is the situation helped very much by the sug- 
gestion that the paper is a criminal libel and that 
the public prosecutor should have indicted the 
defendant for that crime instead of the one 
charged in the indictment. The defendant is not 
injured very much by the suggestion that he has 
published a libel instead of an indecent paper, 
since we all know that he may n)w be protected 
by the statute of limitations from any prosecu- 
tion on such a charge. 

The judgment suould be reversed and the de- 
murrer overruled. 

Judgment affirmed. 


Nore.— The Test of Obscene Publications.—The 
division of the court of appeals of New York in the 
principal case is only an indication of the uncertain 
attitude of courts on this question. 

To publish in writing or by parol obscene language 
or exhibitions was an indictable offense at common 
law. Coarse, vulgar exposures of the person or lewd 
expressions suggesting the gratification of sexual 
impulses were originally at common law and are still 
the main offenses punished under such an indict- 
ment. 

The courts are not exact, however, as to what the test 
of obscenity is when the facts in any particular case 
come close to the line. Thus it was held in Georgia, 
that ifa man ask a female in her presence, without 
provocation to ‘‘go to bed with hi:n”’ intending there- 
by to propose illegal sexual intercourse, he is guilty 
of using obscene language in the presence of a female 
and may be properly convicted therefor. Dillard v. 
State, 41 Ga. 278. In another Georgia case it was held 
that the words ‘I want to stay here awhile,” ad- 
dressed by a man to a woman is not, per se, obscene. 
Stamps v. State, 95 Ga. 475, 20S. E. Rep. 241. - 

It is evident that obsvenity includes principally if . 
not exclusively, suggestions for sexual gratification or 
a reference to the organs and manner of sexual grati- 
fication uttered or written in such a lewd and lasciv- 
ious manner as to arouse the passions of the listener 
or reader and thus corrupt his morals. We believe 
this to ve an accurate statement of the rule at common 
law, and where ccurts have gone beyond this it has 
been due to some statute which haw added to the of- 
fense such significant words as the ‘use of abusive 
and insulting” language. Weaver v. State, 79 Ala. 279. 
Language may be abusive, insulting and even vulgar 
and not be obscene. Indeed, the very words, 
used in the Weaver case, or even stronger words, 
to-wit: “damn low-down son-of-a-bitch’ were 
held notto be obscene although addressed in the 
presence of a female on the ground that although 
profane, coarse, vulgar, opprobrious and abusive, 
the words used did not in any ordinary sense, 
impart prostitution or refer to improper sexual grati- 
fication, which was a necessary element in an indict- 
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ment charging obscenity. Shields v. State, 89 Ga. 475, 
20S. E. Rep. 241. 

Use of the Mails.—The federal courts have some- 
what broadened the meaning of the word obscenity 
in the construction of Rev. Stat. sec. 3893, where the 
rule is laid down that ‘“‘obscene”’ as used in the statute, 
prohibiting the use ofthe mails for obscene matter, 
means matter offensive to the common sense of de- 
cenecy and modesty of the community and which is of 
such acharacter as to deprave and corrupt those 
whose minds are open to such immoral influences. 
United States v. Harmon, 45 Fed. Rep. 444; United 
States v. Bebout, 28 Fed. Rep. 522; United States v. 
Britton, 17 Fed. Rep. 731; United States v. Moore, 
104 Fed. Rep. 78; United States v. Martin, 50 Fed. 
Rep. 918. It is to be noted that in the “Britton” case 
the court held the words used to be “indecent” but 
not obscene. The court said: “This writing is cer- 
tainly ‘indecent,’ for itis beyond mistake ‘offensive 
to modesty and delicacy.’ I do not regard the letter 
as ‘lascivious’ for it does not ‘tend tc excite lust;’ 
nor do I consider it lewd. Congress has passed this 
law, having in mind the meaning of common terms, 
and has used these, to-wit, ‘obscene,’ ‘indecent,’ 
‘lewd’ and ‘lascivious,’ in defining what kind of 
matter is non-mailable, and it meant by the use of 
these common and plain words, that nothing should 
circulate in the mail which would disseminate im- 
morality in any form to the people.” But tnrough- 
out all the discussions in the above cited cases, the 
element of indecent sexual suggestion is aiways 
suggested as a necessary constituent to the crime 
charged under this statute. 

The Intent te Corrupt Morals.—Must the defend- 
ant charged with obscenity be proven to intend that 
his language spokenor printed shall corrupt good 
morals? No. There are certain classes of crimes 
where the intent follows the commission of the act 
itself where it is unnecessary to proveintent. In Com- 
monwealth vy. Marsh, 7 Metc. (Mass.), Chief Justice 
Shaw said: “Whatever one voluntarily does, he, of 
course, intends to do. Ifthe statute has made it 
criminal to do any act under particular circumstances, 
the party voluntarily doing that act is chargeable with 
the criminalintent of doingit.”” Thus inthis class of 
cases the law makesitacrime to publish or send 
through the mails obscene matter. If the matteris 
obscene in its effect on tbe parties likely to receive it, 
the fact that the sender had no intent to corrupt the 
morals or arouse the passions of those to whom the 
publication was addressed can be of no avail as a de- 
fense. The act itself is made criminal and does not de- 
pend as in other crimes, such as forgery, larceny, bri- 
bery, ete., on the intent with which it is done. Thus in 
bribery I may offer a member of the legislature $1,000 
but ifit is not with intent to corrupt him in favor of 
certain legislation there is no crime. But if I sit 
down and write this same legislator a lascivious story 
of sexual correspondence dwelling on the details to 
such an extent as to naturally arouse base passions, I 
am guilty ofacrime although my intent may have 
been to show him how prevalent were the crimes in- 
volving sexual indulgence in order that he might bet- 
ter direct his efforts for the promotion of remedial 
legislation. 

Science and Art.—Right here we come to a difficult 
place in the argument, to-wit: to what extent are 
works of art and science excepted. Fosr it would not 
be contended: that an exposition’ of a marble cast or 
reproduction of Cupid and Psyche would be obscene 


although both principals in the model are nude and 





are inclining toward each other in avery suggestive 
and compromising attitude. Nor would a strictly 
scientific medical work designed wholly for doctors 
and not for general distribution be classed as obscene 
although detailing the facts of sexual reproduction in 
very plain language and with suggestive illustrations. 
To these exceptions we apply that part of the test laid 
down by Chief Justice Cockburn in the leading case 
of Rex v. Hicklin, L. R. 3 Q. B. 360 where the learned 
Justice said: ‘The test of obscenity is this: Where 
the tendency of the matter charged as obscene is to 
deprave and corrupt those whose minds are open to 
such immoral influences and into whose hands a pub- 
lication of this kind may fall.’”’ It is of course true that 
a nude marble cast which would excite the passions 
of a person of coarser fiber would be a spiritual, ar- 
tistic and refined delight to a person of finer and more 
artistic temperament. So also the detailed description 
of the sexual act and organs ina strictly medical 
work might be sufficient to immediately corrupt the 
morals of an immature youth while it would be 
merely an intellectual and scientific delight to the man 
of medicine. As to: medical works which may be 
excepted from the charge of obscenity the law 1s that 
only strictly scientific works intended for limited cir- 
culation among doctors of medicine are excepted. 
The exemption thus offered does not extend to an 
illustrated pamphlet purporting to. be a work on 
medical subjects, but of an indecent character and in- 
tended for general circulation, even though the work 
consists partially of extracts from standard medical 
works. United States v. Chesman, 19 Fed. Rep. 497. 
And even scientific and medical publications contain- 
ing illustrations exhiviting the human form, if wan- 
tonly exposed in the open markets with a wanton and 
wicked desire to create a demand for them, and not to 
promote the gocd of society by placing them in 
proper hards for useful purposes, would, if tending 
toincite lewd desires, be held to be obscene libels. 
Commonwealth vy. Landis, 8 Phila. 453. 

So also in questions of nudity in art the determin- 
ing factor is not whether the art’st is a great one or 
not, or whether the production has been exposed in 
all the Salons of Europe and been admired, but 
whether it does in fact excite passion and corrupt the 
morals of the person viewingit. People v. Muller, 
32 Hun, 209, 96N. Y. 408, 48 Am. Rep. 635. In the 
case cited the court prohibited the circulation of the 
reproduction of three celebrated French paintings 
which had been exhibited in the Salon in Paris and 
one of them atthe centennial exhibition in Phila- 
delphia, to-wit: ‘La Asphyxie,” “After the Bath,” 
and ‘“‘La Bargueuse.’’ While the language of the 
court is broad enough to prohibit not only the repro- 
duction of these pictures for general distribution but 
also the exhibition of even the originals in some art 
gallery or salon, we are not prepared to say that there 
is no distinction betweea the two _ exhibitions. 
It might well -be proper to permit artists and 
that class of the public -artistically inclined to 
view the originals of these acknowledged great 
paintings without doing any great harm to the mor- 
als of the community, while the circulation generally 
of reproductions of such paintings among young boys 
and men of coarser fiber might be prohibited as tend- 
ing toa prostitution of art for vulgar and impure 
purposes. And even here again comes up Justice 
Cockburn’s invaluable test: Will the particular ex- 
hibit tend to corrupt the morals of the persons who 
are likely to see it? Undersuch a testa great master- 
piece which would tend to corrupt the manners of no 
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one who would care to see the original canvas might 
very easily on cheaper production for general distribu- 
tion transform the art of the painter into the work of 
a demon preying upon and exciting the passions of 
men. 

Freedom of Speech and Press.—The freedom of 
the press and speech of course does not include license 
to commit crime or publish matters tending to cor- 
Obscene, lascivious and lewd 
discussion even of matters of public importance are 
not justifiable under the constitutional right of free- 
dom of press and speech. State v. Harmon, 45 Fed. 
Rep. 414. As Bovill, C. J., said in Steel y. Brannon: 
“There is no doubt that all matters of importance to 
society may be made the subject of full and free dis- 
cussion, but, while the liberty of such discussion is 
preserved it must not be allowed to run into obscenity 
and to be conducted in a manner.which tends to cor- 
rupt the public morals.’? This was the test to be ap- 
plied to the facts in the principal case. While the 
language set forth in the principal case was in its na- 
ture quite vulgar in the use of epithets employed, the 
words do not seem to be such as might be said tosug- 
gest immoral thoughts to those who would be likely 
to receive the publication. Ifthe matter referred to 
had been set out more particularly as by giving the 
details of certain confessions which might suggest 
lascivious thoughts and thus be used as a sweet mor- 
sel to corrupt the morals of the indifferent reader, 
the matter would have been clearly obscene. Some 
latitude must be allowed discussions of important 
public questions ‘and the line must be drawn only 
where such lascivious details are given which 
would tend to arouse passion, whereas general state- 
ments not going into detail might be held not to have 
such a tendency. ALEXANDER H. ROBBINS. 

St. Louis, Mo. 








JETSAM AND FLOTSAM. 


THE LAWYER’S PRAYER. 
May it Please the Court of the Most High: 
Thy petitioners come into this presence and humbly 





pray for immunities from evil and restitution ef all , 


good. For all souls within thy bailiwick, for all gov- 
ernments within thy jurisdiction, thy petitioners 
pray injunction against Satanic power. Safeguard, O, 
Omnipotence, our lands, our tenements, our heredita- 
ments. Bless those endeared to us by ties of con- 
sanguinity or affinity. Teach us, thy beneficiaries, to 
construe thy sacred will. Grant us thy grace in fee. 
If error appear in life’s imperfect record, afford us, 
we pray thee, a new trial, with venue changed to 
some unprejudiced sphere. 

O blessed Court of Final Adjudication, Supreme 
Arbiter of life and love and liberty, bid us not stand 
aside non-suited, but, upon thy statutes and the evi- 
dence, tempered with mercy, suffer thy humble pe- 
titioners to prevail. For long lease of life we implore 
thee; as tenants in common of the ancient light, we 
bless thee; for riparian rights on the River of Life, we 
adore thee; for our expectancy in the New Jerusalem, 
we give thee praise. Hear and grant us, we beseech 
thee, a decree as prayed, andsuch other and further 
blessings as shall be, in thy infinite judgment, agree- 
able to equity and good conscience.—Amen. 

BurRRitT HAMILTON. 


Battle Creek, Mich. 





CORRESPONDENCE. 





ANCIENT LANDMARKS OF THE LAW. 
Editor of the Central Law Journal: 

Kindly allow me to specially congratulate, approve 
and thank you for your consummate wisdom in dedi- 
eating the first page of your Journal in the effort of 
philosophising the science of the law by unifying its 
countless data into tangible maxims and fundamental 
principles. This is so important that the life and 
death of the profession hangs on its realization into 
practice or its failure. The medical profession is feel- 
ing the same necessity, the monthly encyclopedia of 
practical medicine, published in Philadelphia, was in 
its last number loudly calling for the philosophical 
doctor who would indicate the underlying principles 
of the science and bring all the forces of investigation 
to bear on the more important elements of the sci- 
ence which in the multitudinous nebule of unorgan- 
ized data was generally totally forgotten. You who have 
no doubt given more special attention to this question, 
could indicate about a dozen of works possibly, in 
the order of their importance, which best help in the 
statement of sound legal maxims and principles and 
which would lead the march in deeper investigation 
of the philosophy of the law. I would appreciate it 
very much if you would mention to me some such 
works, and I think your readers would also be bene- 
fited if you would publish such a short list. 

Yours very truly, 


Kankakee, IIl. JOSEPH I. GRANGER. 


[In answer to this letter the editor wrote Mr. 
Granger that in his own personal estimation the fol- 
lowing works would be found to contain all the funda- 
mental principles of law, from which as “datum posts” 
the solution of all other questions of law could be de- 
duced: Bacon’s Ordinances, Smith’s Leading Cases, 
Broom’s Maxims, Anson’s Contracts, Story’s Equi- 
ty, Greenleaf’s Evidence, Kent’s Commentaries, . 
Cooley’s Constitutional Limitations, Bishop’s Crimi- 
nal Law, Hughes on Procedure. We have pur- 
posely omitted works furnishing a history of 
jurisprudence as too often misleading. We 
find the best courts today turning back to the 
Pandects, to Bacon’s Ordinances and to Broom’s Le- 
gal Maxims as furnishing conclusive grounds for de- 
cisions. The law is different from most sciences in 
that its fundamental principles have been discovered 
established in centuries of Greek, Roman and Anglo- 
Saxon civilizations, and to witness the attempt of 
many modern courts to shift these foundations of our 
jucisprudence is laughable, were the results not so 
serious. A lawyer once told us he cared nothing for 
decisions prior to a certain recent date, which he 
named, as all others were considered too antiquated 
in his state. ‘The Lord have mercy on the jurisdiction 
of that state where the weighty precepts of Bacon, 
Mansfield, Kent, Story and Marshall, men whose 
minds were large enough to grasp the thought and 
experience of the ages on questions of man’s relation 
to his government and to his fellow man, are toe anti- 
quated. May it not be possible that such puerile con- 
tempt for ancient landmarks and such ridiculous 
truckling to the unsubstantial effervescence of many 
modern tribunals has doné as much as anything else to 
bring the administration of the law into contempt. A 
lawyer who contends that a work like Broom’s Legal 
Maxims is antiquated insults either his own intelli- 
gence or the intelligence of the court before which he 
practices his profession. He overlooks the fact that 
the law is the most ancient of human sciences and that 
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many of its rules and principles have been settled for 
all time by the world’s experience, when Justinian 
wrote his Pandects, or Bacon his Ordinances, or 
Broom his Legal Maxims. None of these men origi- 
nated anything. They were only the mouth-pieces of 
the world’s civilization in declaring what was at that 
time regarded as settled by the experience of the ages 
that had gone before. And it stands to reason that a 
few centuries of modern civilization are not calcu- 
lated to contradict the consensus of opinion founded 
on the milleniums of previous human experience 
that have gone before.—ED.] 





BOOKS RECEIVED. 





The American State Reperts, containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the ‘American Decisions” and the 
“American Reports.’’ Decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported, and Annoted. By A.C. Freeman. Volume 
113. San Francisco: Bancroft-Whitney Company, 
Law Publishers and Law Booksellers. 1907. Sheep. 
Review will follow. 


Cyclopedia of Law and Procedure. William Mack, 
Editer-in-Ch‘ef. Volume 25. New York. The 
American Law Book Company. London: Butter- 
worth & Co., 12 Bell Yard. 1907. Review will 
follow. 


Studies in Constitution] Law. Regulation of Com- 
merce Under the Federal Constitution. By Thomas 
H. Calvert, Annotator of the Constitution in ‘*Fed- 
eral Statutes, Annotated.’”? Edward Thompson 
Company, Northport, Long Island, N. Y. 1907. 
Review will follow. 





HUMOR OF THE LAW. 

A lawyerin his office one day was visited by a tall, 
raw-boned woman who partly led and partly dragged 
a boy. Accosting the lawyer she asked, “Be you 
the lawyer?” ‘Yes,’ he replied. “What can I do 
for you?” “*] want you to take this boy and make a 
lawyer of him.” “Your son seems young to begin 
the study of law. How old is he?’ “Six years old.” 
“He is entirely too young, have you no older boy?” 
“Yes,” she said, ‘‘we have older boys and younger 
ones. We intend to make farmers of the others Jbut a 
lawyer of this one.”’ ‘What is there about this boy that 
makes you determine tu make a lawyer of him!’ 
“Well, I’ll tell you, mister, when that boy was four 
years old he was as sassy and impudent as could be, 
when he was five, he would 'lie like all creation. Now 
he steals everything he can get hold of.” 
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1, ABATEMENT AND REVIVAL—Action on Liquor Deal- 
er’s Bond.—The conduct ofa party held notsuchas to 
have estopped her from maintaining an action ona 
liquor dealer’s bond fora sale of liquor to her minor 
son.—Brooks v. Ellis, Tex., 98S. W. Rep. 936. 

2. ABATEMENT AND REVIVAL—What Actions Survive. 
—Where a minor was injured at the same time with her 
father, if the right of actionarose inthe father, and he 
died before the suit was brought, the cause of action did 
not survive to the mother.—King v. Southern Ry. Co., 
Ga., 55S. E. Rep. 965. 

3. ACCIDENT INSURANCE — Liability Insurance.—In an 
action on an indemnity policy, providing that the insur- 
ance company would not be liable except for loss paid by 
the assured in satisfaction of a judgment, evidence held 
to show thatthe payment of ajjadgment by notes accepted 
by the judgment creditor, was madein good faith.— 
Kennedg v. Fidelity & Casualty Co. of New York, Minn., 
110 N. W. Rep. 97. F 

4. ACCORD AND S:TISFACTION—Part Payment.—Part 
payment of an admitted debt is no consideration for an 
agreement not to enforce collection of the balance.—. 
Weidner v. Standard Life & Accident Ins. Uo. of Detroit, 
Wis., 110 N. W. Rep. 246. 

5. ADOPTION—Right to Attack Order.—An order of 
adoption made without proof that residence of parents 
is unknown cannot be attackediby a brother of the adopt- 
ive father.—Coleman v. Coleman, Ark., 98 8S. W. Rep. 733. 

6. ADVERSE POSsESsION—Constructive Possession.— 
Occupancy of one tract by one to whom it and an adjoin- 
ing tract is conveyed by the same deed held not to oust 
the constructive possession of the true owner of the ad- 
joining tract.—Hardie v. Investment Guaranty Trust Co;, 
Ark., 98S. W Rep. 701. 

7. ADVERSE PuSSESSION—Notice of Hostile Claim.— 
Defendants’ occupation of land to which plaintiff made 
no claim did not charge plaintiff with notice that de- 
fendants made any hostile claim to plaintiff’s adjoining 
land.—Rich v. Victoria Copper Mining Co., U.S.C. C. of 
App., Sixth Circuit, 147 Fed. Rep. 390. 

8. ALTERATION OF INSTRUMENTS—Materiality.—A prom- 
issory note may be vitiated by an unauthorized altera- 
tion made by insertirg alower rate of interest than that 
carried by the instrament as originally executed.—New 
York Life Ins. Co. v. Martindale, Kan., 88 Pac. Rep. 559. 


* 9. APPEAL AND ER: OR—Appealable Orders —A judg- 
ment awarding anew trial granted after the term at 
which the original judgment was rendered is a final 
order from which an appeal lies.—Francis v. Lilly’s 
Ex’x., Ky.,98S W. Rep. 996. 


10. ATTORNEY AND OLIENT—Disbarment or Suspen- 
sion.—Under B. &C. Comp. § 1067, providing for re- 
moval or suspension of an attorney, held, that an at- 
torney who commits perjury not for any personal ad- 
vantage, but to protect bis partner, who is an old man, 
and afterwards appears in open court in the presence of 
the grand jury and tells the whole truth, should not be 
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disbarred, but suspended.—State v. Tanner, Oreg., 88 
Pac. Rep. 301. 

11. ANIMALS—Failure to Record Brand.—One who has 
failed to record his brand, as required by Act March 7, 
1905 (Sess. Laws 1905, p. 352), must prove his ownership of 
the animal on which an unrecorded brand is found in the 
same manner as he would prove his ownership of an 
unbranded animal —State v. Dunn, Idaho, 88 Pac. Rep. 
285. 

12, ATTACHMENT—Grounds.—To sustain an attachment 
in an action for the embezzlement of a quantity of wheat 
by an agent, the principal held required to prove that he 
owned the wheat allegedto have been embezzled, and 
that the agent embezzled it.—R. C. Stone Milling Co. v 
McWilliams, Mo., 988. W. Rep. 828. 

13. APPEAL AND ERROR—Order Denying Motion to Va- 
cate Judgment.—No appeal lies from an order denying a 
motion to vacate a judgment for errors of law occurring 
at the trial (Hill’s Ann. St. & Codes, § 1393).—Sound Inv. 
Co. v. Fairhaven Land Co., Wash., 88 Pac. Rep. 198. 

14. APPEAL AND ERROR — Subsequent Appeals.—A 
party who loses on appeal to the supreme court cannot 
review its decision by second appeal, but the only way is 
by petition to rehear.—Holland v. Seaboard Air Line 
Ry. Co., N. Car., 558. EK. Rep. 835. 

15. ASSIGNMENT FOR BENEFIT OF CREDITORS—Trans 
fer of Assets.—A transfer of acorporation’s stock toa 
creditor of its president in payment of the debt held not 
an assignment for the benefitof creditors, within Acts 
1893, p. 433, ch. 453.—National Uniun Bank of Maryland 
v. Holligsworth, N. Car., 558. E. Rep. 809. 

16. BAILMENT—Burden of Proof.—The statute held not 
to commence to run against an action for articles gratu- 
itously loaned by plaintiff to defendant till there wasa 
demand for return and refusal thereof, or other asser 
tion of title by defendant known to plaintiff.—Wood v. 
Latta, Mont.,88 Pac. Rep. 402. 

17. BANKRUPTCY—Appéals.—An appeal in bankruptcy 
will not be heard until a complete record, prepared by 
the clerk after he has been directed by counsel to doso, 
has been filed, containing in itself, and not by reference, 
all papers and other proceedings necessary tu the hear- 
ing in the appellate court.—Cook Inlet Coal Fields Co. 
v. Caldwell, U. 8. C. U. of App., Fourth Circuit, 147 Fed. 
Rep. 475. 

18. BANKRUPTCY—ASsigniment ot Future Wages.—A 
referee in bankruptcy held entitled to compel a lender 
of money to the bankrupt to withdraw an assignmeut of 
the debtor’s future wages which the lender filed with the 
bankrupt’s employer after adjudication.—Jn re Home 
Discount Uo., U. 8. DC.,N.D. Ala., 147 Fed. Rep. 538, 

19. BILLS AND NOTES—Consideration.—A patent or the 

right to sell a patented article constitutes a sufficient 
consideration for a note.—Twentieth Century Co. v. 
Quilling, Wis., 110 N. W. Rep. 174. 
’ 20. BILLS AND NOTES—Fraud in Execution.—Wherea 
person secures signatures to a note under promise that 
it shall not be regarded as delivered till others specified 
shall have signed, and then secures the unconditional 
signatures of a part only of the others, the latter signa- 
tures are obtained by fraud.—Hodge v. Smith, Wis., 110 
N. W. Rep. 192. 


21. BILLS AND NOTES—Recovery of Collection Fees.—A 
note stipulating for a collection fee held to authorize a 
recovery of the fee based on the amount due at the time 
of the bringing of suit.—Walker v. Tomlinson, Tex., 98 
S. W. Rep. 906. 


22. BILLS AND NOTES—Transfer Without Indorsement. 
—Notes in the hands of a bank as collateral for money 
loaned the payee, but held without indorsement, were 
subject to all defenses and equities available against the 
payee.—Keel v. East Carolina Stone & Construction Co., 
N. Car., 55 8S. E. Rep. 826. 


23. BANKRUPTCY — Partnership.—Individual partners 
cannot be discharged from partnership debts under an 
adjudication against the partnershiponly.—In re Pin 
cus,U. 8. D. C.,8. D. N. Y., 147 Fed. Rep. 621. 





24. BANKRUPTCY — Petition by Adverse Claimant of 
Property.—A proceeding 1n a court of bankruptcy ona 
petition of intervention filed by a purchaser of a stock 
of goods from the bankrupt, which had been taken pos- 
session of by the receiver in bankruptcy, setting up 
his claim to the goods as an innocent purchaser, is es- 
sentially one in equity, triable by the court without a 
jury.—Dokken v. Page, U.8.C.C. of App., Eighth Cir- 
cult, 147 Fed. Rep. 438. 

25. BANKRUPTCY — Preferences.—A payment of insur- 
ance money by a bankrupt to his creditor within four 
months prior to the filing of a bankruptcy petitionheld to 
constitute a preference —Long v. Farmers’ State Bank, 
U.S.C. C. of App., Eighth Circuit, 147 Fed. Rep. 360. 

26. BANKRUPTCY —Salary of City Official—The salary 
of a city official held not exempt, so as to preventits re- 
covery by the trustee in bankruptcy of the official from 
the persons to whom he assigned it.—O’Sullivan’s Trus- 
tee v. Douglass, Ky., 98S. W. Rep. 990. 

27. BANKRUPTCY—Subpoenas.—A recital in subpoenas 
issued to the heirs of an alleged bankrupt that the pur- 
pose of the proceeding was that they be adjudged bank- 
rupt 1s erroneous.—Shute v. Patterson, U. 8. C.C.of 
App.. Eighth Circuit, 147 Fed. Rep. 509. 

28. BROKEKS—Owner’s Right to Sell.—An owner of 
standing timber who had employed a broker to sell the 
same held entitled to make the sale himself to a stranger, 
if done in good faith, and thereby deprive the broker of 
the right to compensation.—McDonald v. Cabiness, Tex., 
98S. W. Rep. 943. 

29. BROKERS—Sale of Real Estate.—Where a broker is 
authorized to procure a purchaser of land within a cer- 
tain time, butthe owner waivesa performance within 
the time agreed, and treats the contractas in torce, 
the broker will be entitled to compensation when he 
procures a purchaser.—Ice v. Maxwell, W. ve .» 558. EB. 
Rep. 899. 

30. CARRIERS—Duty to Afford Opportunity for Food.— 
The liability of a carrier for failure to afford a passenger 
an opportunity to procure food, causing discomfort in 
consequence of the delay of the train caused by a wreck, 
determived.—Texas & N.O. K.Co. v. Harrington, Tex., 
98 S. W. Rep. 653. 

31. CARRIERS—Express Company.—It is the duty of an 
express company to make personal delivery of packages, 
or promptly notify the consignee.—American Standard 
Jewelry Co, Witherington, Ark., 98S. W. Rep. 695. 

32. CARRIERS—Injuries to Passengers.—In an action 
for injuries to a passenger caused by collision of defend - 
ant’s street railway cars, the force of the collision held 
material to show the probabilities as to whether or not 
plaintiff was injured, and the extent of the injury.— 
Johnstone v. Seattle, R. & 8. Ry. Co., Wash., 87 Pac. 
Rep. 1125 


33, CARRIERS—Jewelry as Part of Baggage.—The per- 
sonal effects which a passenger may carry on his journey 
so as to render a sleeping car company lable for their 
loss through its negligence may include jewelry.—Pall - 
man Co. v. Schaffner, Ga., 55 S. E. Rep. 933. 


84. CARRIERS—Loss of Baggage in Sleeping Car.—In a 
suit against a sleeping car company by a passenger for 
loss of baggage, where articles of persona! adornment 
were stolen while he was sleeping, the burden is on de- 
fendant to show reasonable diligence.—Pullman Co. v. 
Schaffner, Ga., 55 8. E. Rep. 933. 


35. CARRIERS—Publication of Rates.—A carrier held 
not to have published its rates, as required by Interstate 
Commerce Act, §6[U. 8. Comp. St. 1901, p. 3156], so as 
to make the charging of a small rate illegal ; the sched- 
ules not being posted in the statiou.—Wabash R. Co. v. 
Sloop, Mo., 938. W. Rep. 607. 


36. CERTIORARI—Grant of New Trial.—The second 
grant of a new trial on certiorari from a justice will not 
be reversed where the evidence in support of the ver- 
dict is weak and the overwhelming preponderance of 
the evidence is agains: it.—Loudermilk v. Stephens, Ga., 
55S. E. Rep. 956. 
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87. CLuUBs — Forfeiture. — A corporation organized to 
maintain a club under Rev. St. i899, ch. 12, art. 11, held a 
mere subterfuge for violation of the local option law, 
and thatits charter was therefore subject to forfeiture 
for misuser.—State v. Meramec Rod & Gun Club, Mo., 98 
8S. W. Rep. 815. 

38. CONSPIRACY—Evidence.—When a conspiracy has 
been shown, acts and declarations of one conspirator in 
furtherance of the common desigu may be shown against 
his associates.—Butt v. State, Ark., 98S. W. Rep. 723. 

89. CONSTITUTIONAL LAW—Act Regulating Service of 
Summons on Foreign Corporation.—Act Ark., Feb. 26, 
1901, Kirby’s Dig., § 835,authorizing a personal judgment 
against a foreign coporation in favor of a resident or citi- 
zen of the state on service of summons on the auditor of 
Arkansas, is in violation of Const. 14th amendment, as 
not due process of law.—Cella Commission Co. v. Boh- 
linger, U. 8. C. C. of App., Eighth Circuit, 147 Fed. Rep. 
419. 

40. CONSLITUTIONAL LAW—Delegation of Legislative 
Powers.—Act Cong. March 2, 1893, providing for standard 
height of the drawbars of freight cars used in interstate 
traffic, held not unconstitutional as a delegation of legis- 
lative power to the American Railway Association .—St. 
Louis, I. M. &S. Ry. Co. v. Neal, Ark., 98S. W. Rep. 958. 

41. CONSTITUTIONAL LAW—Due Process of Law.—Act 
approved March 9, 1905 (Laws 1905, p. 219, ch. 112), amend- 
ing Ballinger’s Ann.Codes & St., § 3305, and relating to the 
payment of laborers, held not to deprive a person of 
property without due process of law.—Shoriall v. Puget 
Sound Bridge & Dredging Co., Wash., 88 Pac. Rep. 212. 

42. CONSTITUTIONAL LAW—Exemption from Jury Duty. 
—Under Const. art. 8, § 1, the exemption from jury duty 
granted by Priv. Acts 1868-69, p. 72,ch 55,held nota 
contract which the state could not revoke. — State v. 
Oantwell, N. Car., 55 S. E. Rep. 820. 

43 CONSTITUTIONAL LAW—Power to Regulate Mines.— 
Laws 1905, p. 558, forbidding miners to screen coal mined 
by the quantity before being weighed and credited tothe 
employee, does not contravene Const. U. 8S. Amend. 14, 
nor state Const. , §§ 3,8.—McLean v. State, Ark .,98 8S. W. 
Rep. 729. 

44. CONSTITUTIONAL LAW—Ordinances.—An ordinance 
prohibiting the peddling of water without a license, 
which the city council may arbitrarily refuse, held void 
as discriminating.—City of La Junta v. Heath, Colo., 88 
Pac. Rep. 459. 

45. CONSTITUTIONAL LAW — Statute as to Registered 
Druggists.—Rev. St. 1898, § 149g, in relation to pharmacy, 
and authorizing the dispensing of drugs by assistant 
registered pharmacists in places of not more than a cer- 
tain population, held not invalid for failure to prescribe 
a method of ascertaining or proving the population.— 
State v. Evans, Wis., 110 N. W. Rep. 241. 


46. CONTRACTS—Fraud.—Misrepresentation to an illiter- 
ate person of matters contained in a writing signed by 
himself avoids the writing as to such matters.—Ameri- 
can Standard Jewelry Co. v. Witherington, Ark., 98S. W. 
Rep. 695. . 


47. CoNTRACTS—Legality.—There is no remedy at law 
or in equity for breach of an agreement void against 
public policy, inthe absence of fraud in procuring it.— 
Roy v. Hardy Peak Tin Min., Mill. & Mfg, Co., S. Dak., 
110N. W. Rep. 1€6. 


48. CONTRACTS —Sale of County Rights to Patents.—A 
contract between a patentee and purchaser of a right to 
sell a patented article, which is merely a cloak to con- 
ceal a contract for the swindling of other purchasers of 
rights to sell the patent, is invalid as contrary to public 
policy.—Twentieth Century Co. v. Quilling, Wis., 110 N. 
W. Rep. 174. 


49. CONTRACTS — Specific Performance. — Defendant 
having promised to execute notes for the balance found 
due on an accounting, but failing to do so, plaintiff held 
entitled either to sue for specific performance of the 
contract, or for the amount of the indebtedness.—Parr v. 
McGown, Tex , 98 8. W. Rep. 950. 





50. COPYRIGHT—Restricted Publication.—A restrictive 
notice published in a copyrighted book, unless com- 
municated to the purchaser at the time of the sale, does 
not become a part of the contract of sale so as to bind 
the purchaser.—Authors’ & Newspapers Assn. v. O’Gor- 
man Uo., U. 8. C. U., D. R I., 147 Fed. Rep. 616. 

51. CORPORATIONS—Eminent Domain.—The person or 
corporation who exercises the power of eminent domain 
assumes certain obligations to the public, and the grant 
of that right carries with it the right of public supervis 
ion and reasonable control. — Potlatch Lumber Co. v. 
Peterson, Idaho, 8S Pac. Rep. 426. 

52. CORPORATIO*S—Foreign Corporations.—-That de- 
fendants knew the plaintiff was a foreign corporation 
when it contracted with them doves notestop them inan 
action on a contract, from pleading noncompliance with 
the statute regulating foreign corporations.—D. M. Os- 
borne & Co. v. Shilling. Kan., 88 Pac. Rep. 258. 

53 CORPORATIONS—Liability for Torts of Officers.— 
Where the officers of a bank, with knowledge of the 
facts, assisted inthe furtherance of a comfidence gaime, 
the bunk was equally liable to the victim for the damages 
sustained.—Stewart v. Wright, U. S. ©. C. of App., 
Eighth Circuit, 147 Fed. Rep. 321. 

54. CORPORATIONS—Notice as to Stockholders’ Meet- 
ing. —Notice to stockholders of the time and place of a 
meeting of stockholders held essential to its validity 
unless they attend in person or by proxy, or the time and 
place is fixed by statute, charter, or usage.—Hill v. At- 
lantic & N. ©. R. Co., N. Car., 55 8. E. Rep. 854. 

55. CORPORATIONS—Payment of Debts. —One not a 
creditor of a corporation held not entitled to complain 
that a transferee of all its stock and assets did not pay 
all of the corporation’s debts as agreed.—National Union 
Bank of Maryland v. Hollingsworth, N. Car., 55S. E. 
Rep. 809. 

56. CORPORATIONS—Right to Sue.—Laws 1897, p. 157, ch. 
51, held not to prohibit a foreign corporation from ac- 
quiring personal property and suing to protect the same 
in Colorado until the required fees have been paid.— 
Craig v. A. Leschen & Sons Rope Uo., Colo., 87 Pac. Rep. 
1143. 

57. CORPORATIONS - Validity of Note.—A note executed 
in the name of a corporation by its president and a per- 
son assuming to act as secretary held valid whether the 
maker was chargeable with notice of achange in the 
office ef secretary.—Houts v. Sioux City Brass Works, 
Iowa, 110 N. W. Rep. 166. 

58. COUNTIES — Supervisors.- That supervisors in- 
tended to discriminate against a publisher in fixing a 
lower rate for the official publication of the delinquent 
tax list than for other county advertising would not viti- 
ate the order.—Dodge v. King’s County, Cal., 88 Pac. 
Rep. 266. 

59. CRIMINAL EVIDENCE — Admissibility. — That the 
prosecuting witness testified that he recognized defend- 
ant at the time of the shooting by his voice did not au- 
thorize proof on defendant’s part that others had mis- 
taken another man’s voice for defendant’s.—Mahoney v. 
State, Tex., 98S. W. Rep. 854. 


60. CRIMINAL EVIDENCE—Instructions.—In the absence 
of any showing as to whether the court has complied 
with the requirements of the law in the trial of a case, 
the presumption is that it has so complied.—State v. 
O’Brien, Idaho, 88 Pac. Rep. 425. 


61. ORIMINAL EVIDENCE—Instruction in Murder Trial. 
—An instruction in a murder trial, that if a doubt re- 
mains in the minds of the jury as to which degree ac- 
cused is guilty of he is entitled to reasonable doubt as to 
the highest degree, is not error.—State v. Megorden, 
Oreg., 88 Pac. Rep. 306 

62, CRIMINAL Law—Presence of Accused at Trial.—It 
has never been the practice in Georgia to enter on the 
record the fact that the prisoner and his coursel where 
present when the verdict was rendered and when sen- 
tence was pronounced, and from arraignment to sen- 
tence.—Rawlins v. Mitchell, Ga., 55 S. E. Rep. 958 
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63. CRIMINAL TRIAL—Correction of Judgment.—The 
court of criminal appeals held to have had power to or- 
der a return of the transcript in a criminal case after re- 
mand ona motion for such return and showing that the 


‘transcript did not contain a complete judgment.—Mc- 


Corquodale v. State, Tex., 98 S. W. Rep. 879. , 

64. CRIMINAL TRIAL—Effect of Testimony of Accomp- 
lice.—W hile the jury, as matter of law, may convict in a 
criminal case onthe testimony of an accomplice alone, 
to justify a conviction such testimony should usually be 
corroborated insome material part.—United States v. 
Giulianai, U. 8. D. U., D. Dela., 147 Fed. Rep. 594. 

65. CRIMINAL TRIAL—Form of Verdict.—A verdict. “We, 
the jury, find the defendant guilty, and assess his punish- 
ment at twenty days in jail and twenty five dollars,” was 
sufficiently intelligible to sustain a judgment.—Fuller v. 
State, Tex., 98S. W. Rep. 840. < 

66. CUSTOMS AND USAGES—Varying Terms of Contract. 
- Evidence of a custom to have the lower base of a sar- 
cophagous made of native granite held not admissible to 
vary the express terms of 1 contract to erect a sarcopha- 
gus, all the parts to be of Scotch granite —Fish v. Cor- 
rell, Cal., 88 Pac. Rep. 459. 

67. DAMAG#S—Breach of Contract.—Where a contract 
calls for the continuance of an instituted water service 
for the purpose of extinguishing fires, loss by fire as the 
consequence of a breach held recov' rable.—Hunt Bros. 
Co. v. San Lorenzo Water Co., Cal., 87 Pac. Rep. 1093 

68. DAMAGES—Exce;siveness.—Verdict for $20,000 for 
injuries to a locomotive engineer caused by a step on an 
engine giving way held not excessive.—Galveston, H. & 
8. A. Ry. Co. v. Cherry, Tex., 988. W. Rep. 8938. 

69. DAMAGES—Punitive Damages.—The court should 
explain the meaning of punitive damages, and the cir- 
cumsiances under which they may be awarded, and it is 
error toinstruct the jury to award such damages in any 
particular case.—Sneve v. Lunder, Minn., 110 N. W. Rep. 
199. 

70. DEATH—Presumption.—Absence of person from 
state and taking up residence in a known place else- 


where, followed by period of seven years in which he is” 


not heard from, held not to raise presumption of death. 
—Gorham v. Settegast, Tex., 98S. W. Rep. 665. 
71. DEEDS—Construction.—Deed of league and labor 


_donated to grantor for losses suffered during Mexican 


invasion held not to include league donated to him on 
account of the wounds received by him during his serv- 
ice of the late republic of Texas.—Wright v. Nona Mills 
Co., Tex., 98S. W. Rep. 917. 

72. DivoRCcE—Abandonment.—Plaintiff held entitled to 


a divorce as a matter of law under a statute authorizing - 


such relief for abandonment or neglect and refusal of 
the husband to provide.—Swain v. Swain, Wash., 87 Pac. 
Rep. 1126. 


73. EJECTMENT—Title to Support Action.—A creditor 
held entitled to recover in ejectment land purchased at 
an execution sale without going into equity to set 
aside his debtor’s fraudulent conveyance thereof. — 
Ward v. Sturdivant, Ark., 98 8S. W. Rep. 690. 


74. EJECTMENT—When Action Lies.—Where a person 
has the legal title to land and is entitled to possession as 
against another, his right involves fraud on the part of 
the other, which right must be established by evidence 
aliunde the record, such person may sue in ejectment.— 
Steinberg v. Saltzman, Wis., 110N. W. Rep. 198. 


75. EMINENT DOMAIN—Control of Streams.—Une who 
exercises the right of eminent domain in the improve- 
ment of nonnavigabie rivers for floating logs and tim- 
ber products held not to secure the exclusive use and 
control of such streams.—Potlatch Lumber Co. v. Peter- 
son, Idaho, 88 Pac. Rep. 426. 


76. ESTOPPEL—Acceptance of Services Without Objec- 
tion.—Where one renders services to another in his 
business from which the latter receives a benefit, and 
stands by and sees what is being done without objection, 
he is estopped to deny that the services were rendered 
at his request.—Ice v. Maxwell, W. Va , 55 8. E. Rep. 899. 





77. EVIDENCE—Census Roll.—Original census roll held 
inadmissible to snow that persons were alive at the time, 
what persons constituted their famiiy, their ages, or 
other matters relating to pedigree or heirship.—Gor- 
ham v. Settegast, Tex., 98S. W. Rep. 665. 

78. EVIDENCE — Competency of Physician.—It is not 
competent for a physician to testify that he had told 
a@ passenger suing for injuries that the ailment com- 
plained of had not been caused by the hardships of her 
trip.—Texas & N. O. R. Co. v. Harrington, Tex., 95 S. W. 
Rep. 653. 

79. EVIDENCE—Contract Against Pablie Policy.—Where 
a contract is against public policy, reducing an unob- 
jectionable part of it to writing will not prevent the re- 
ception of parol evidence to show theentire agreement. 
—Twentieth Century Co. v. Quilling, Wis., 110 N. W. Rep. 
174. 

80. EVIDENCE—Parol Evidence.—A person whose name 
does not appear upon a promissory note cannot be 
charged as an indorser thereof by parol proof that the 
nominal payee in accepting and indorsing it was acting 
as his authorized agent.—New York Life Ins. Co. vy. 
Martindale, Kan., 88 Pac. Rep. 559. 


81. EXECUTION—Void Judgment.—Where an execution 
is issued on a void judgment and levied on the property 
of one nota party to the suit, if the party causing the 
writ to be issued acts with gross negligence, or wanton- 
ly, he is liable for punitive damages.—Duff & Repp 
Furniture Co. v. Read, Kan., 88 Pac. Rep. 263. 


82. EXECUTORS AND ADMINISTRATORS—Allowance to 
Widow.—When a reportof appraisers shows that they 
appraised the entire estate and designated the whole of 
it as a year’s allowance to the widow, failure to minute- 
ly describe the realty does not render the proceeding 
void.—Moore v. Moore, Ga., 558. E. Rep. 950. 


83. EXECUTORS AND ADMINISTRATORS — Validity of 
Appointment.— Where a cause for administering the es- 
tate of a decedent exists, and application is made by a 
person not entitled to the administration, and a person 
not so entitled is appointed, it doesnot render the ap- 
pointment void, but it is voidable only by some appro- 
priate proceeding.—Steinberg v. Saltzman, Wis., 110 N. 
W. Rep. 198. 


84. EXEMPTIONS—Liabilities Enforceable Against Ex- 
empt Property.—A municipal ordinance prohibiting 
Stock from running at large held to empower the hold- 
ing of animals, exempt from execution, found running at 
large, for the costs and compensatioa provided forin the 
ordinance.—Thomason vy. City of Brownwood, Tex., 98 
S. W. Rep. 938. 


65. FORCIBLE ENTRY AND DETAINER—Complaint.—One 
in peaceable possession of real property may not be 
turned out unlawfully or by force, even by an owner en- 
titled to possession.—Wilson v. Campbell, Kan., 88 Pac. 
Rep. 549. 


86. FRAUDS, STATUTE OF — Pleading.— Where an action 
was begun before a justice of the peace, the appearance 
of the defendant operated to raise a general issue, thus 
denying the contract sued on, sothat the statute of 
frauds was available as a defense.—Schmidt v. Rozier, 
Mo., 988. W. Rep. 791. ' 


87. FRAUDS, STATUTE OF—Sale of Lands.—If from sepa- 
rate writings a definite contract can be gathered, it may 
be enforced notwithstanding the statute of frauds, pro- 
vided they relate tothe subject-matter of the contract, 
—Schneider v. Anderson, Kan., 88 Pac. Rep. 525. 


88. FRAUDS, STATUTE OF—Who May Invoke Statute.— 
Plaintiff held not entitled to invoke the statute of frauds 
and recover onan implied assumpsit where defendant 
was willing to perform specifically.—Colorado Lumber, 
Land & Improvement Co. v. Dustin, Colo., 87 Pac. Rep. 
1142. 


89. FRAUDULENT CONVEYANCES—Trust Deed.—A pro- 
vision in a deed of trust to secure an indorser ofa 
note that italso shall secure future indorsements does 
not render the trast fraudulent on its face as to cred- 








74 CENTRAL LAW JOURNAL. 





No. 4 











itors.—Weaver v. R. L. Neal & Co., W. Va.,558. E. Rep. 
909, 

90. HABEAS CORPUS—Right to Writ.—Defendant, under 
indictment, not having appealed from sentence, held not 
entitled to relief by habeas corpus.—Ez parte White, Tex., 
98S. W. Rep. 650. 

91. HOMESTEAD—Partition During Minority of Child- 
ren.—As between a widow and her minor children neith- 
er the widow nor her grantee is entitled to partition of 
the homestead during the minority of the children.— 
Quail v. Lomas, Mo.,98 8S. W. Rep. 617. 

92. HOMESTEAD—Proofs of Loss.—Where the building 
of insured was on a homestead, title to which was still in 
the United States, the government has no interest in the 
property destroyed, and suffers no loss on account 
thereof.—Allen v. Phenix Assur. Co., Idaho, 88 Pac. 
Rep. 245. 

98. HOMICIDE—Evidence.—The general reputation of 
deceased for peace and quiet, unless known to defend- 
ant at the time of the affray, or where the question is in 
doubt as to who was the aggressor, is inadmissible.— 
State v. Barber, Idaho, 88 Pac. Rep. 418. 


94. HOMICIDE—Insanity Caused by Morphine.—Insan- 
ity'caused by morphine and ardent spirits held defense 
to prosecution for homicide.—Phillips v. State, Tex., 98 
8. W. Rep. 868. 


9. HUSBAND AND WIFE—Property of Wife.—Where a 
descent is cast on a married woman, no interest passes 
to the husband under the law of descents, but the whole 
estate vests in the wife after which it is divided intoa 
freehold in the husband, remainder to the wife.—De 
Hatre v. Edmunds, Mo., 98 8. W. Rep. 744. 


96. INFANTS—Recovery of Land.—Where land of an in- 
fant two months old was sold under judicial process ina 
proceeding to which he was not a party and in which he 
was not represented, it may be recovered within two 
years after the infant owner reaches majority.—Crapster 
v. Taylor, Kan., 87 Pac. Rep. 1138. 


97. INJUNCTION—Grounds for Denial of Preliminary 
Grant.—Where in asuit to restrain the breach of an al- 
leged contract, it was doubtful whether the contract was 
in existence or whether plaintiff would ultimately suc- 
ceed, a preliminary injunction will not be granted._Em- 
pire Circuit Co. v. Jermon,U.8.C. C., E. D. Pa.,147 Fed. 
Rep. 532 


98. INTOXICATING LIQUORS—Complaint.—A complaint, 
in proceedings for revocation ofa liquor license, charg- 
ing that the licensee sold liquors after the hour of 12 
o’clock midnight, held not to charge a violation of an 
ordinance closing saloons between the hours of 12 mid- 
night, and 5 o’clock a. m.—State v. Curtis, Wis., 110 N. 
W. Rep. 189. 


99 JUDGMENT—Motion to Vacate.—Error ina judg- 
ment in awarding alien for attorney’s fees comes too 
late when first made on a motion to vacate an ordercon- 
firming the sale under the judgment .—Forrester v. How- 
ard, Ky , 98 S. W. Rep. 984. 


100. JUDICIAL SALES — Confirmation.—Following the 
sale of land under a judgment an order was made to 
correct an omission in failing to have the commission- 
er’s report confirmed, also an order to correct an error 
in the deed, both being without notice to defendants. 
Held, that no substantial right of defendant was preju- 
diced.—Forrester v. Howard, Ky., 98 S. W. Rep. 984. 


101. JUSTICES OF THE PEACE—Amendment of Petition. 
—A landlord suing for rent in justice’s court is entitled, 
on the case being called for trial in the county court, to 
amend his petition by claiming a recovery of the rent 
becoming due since the commencement of the action.— 
Blackwell v. Speer, Tex., 98 8S. W. Rep. 903. 


102. JUSTICES OF THE PACE — Certiorari. — Where 
plaintiff in a petition for certiorari alleged that her at- 
torney marked his name on the docket of the justice, and 
the answer of the justice does not verify this statement, 
the point is not before the court.—Raymond vy. Garden, 
Ga., 55S. E. Rep. 944. 





163, JOINT ADVENTURES—Mautual Rights and Duties.— 
In an actionto recover one-half of an advantage ob- 
tained by defendant by coneealment over plaintiff in the 
purchase of property for a joint enterprise, held imma- 
terial whether the relationship was a partership or not. 
—Humbnurg v. Lotz, Cal., 88 Pac. Rep. 510. 

104. JuRy—Competency of Juror.—A juror in a crimi- 
nal trial held not incompetent because he assumed from 
the fact that defendants had been informed against there 
was some evidence of their guilt.—State v. Kinney, 
Wash., 87 Pac. Rep. 1123. 

105. JuRY—Peremptory Challenges.—Ifajury for any 
reason 1s an unlawful jury, the exercise by defendant of 
his peremptory challenges would not cure the defect, and 
he is not compelled to exercise such challenges.—State 
v. Barber, Idaho, 88 Pac. Rep. 418. : 

106. JuRY—Peremptory Challenges.—A defendant who 
does not exhaust the peremptory challenges allowed 
him, cannot assign as error the refusal of the court to al- 
low a greater number.—Krause v. United States, U. S. U. 
C. of App., Eighth Circuit, 147 Fed. Rep. 442. 

107. LANDLORD AND TENANT—Illegal Use of Premises. 
—If a house be leased for lawful uses, andthe circum- 
stances do not show the transaction a cloak to conceal 
the illegality of the contract, subsequent knowledge by 
the landlord that the tenant has used the premises for an 
illegal purpose will not invalidate the lease.—Kessler v. 
Pearson, Ga., 558. E. Rep. 963. 

108. LIBEL AND SLANDER—Publication.—Where a per- 
son writes a defamatory letter and sends it through the 
mail to the person defamed, who reads the contents toa 
third person, such reading is not a publication of the 
libel by the writer.—Lyon v. Lash, Kan., 88 Pac. Rep. 262. 


109. LIFE INSURANCE—Recovery of Premium Paid.— 
Unauthorized person taking application and collecting 
premium for insurance held alone liable for the return 
of the premium on the rejection of the application.—Mu- 
tual Life Ins. Co v. Reynolds, Ark., 98 S. W. Rep. 963. 


110. LIMITATION OF ACTIONS—Accrual ef Right of Ac- 
tion.—In an action by a policeman for salary due under 
his contract of employment, the salary for a current 
month would not become due until the first day of the 
month following, and limitations would ran only from 
the time it was due.—City of Paris v. Cabiness, Tex., 98 
8S. W. Rep. 925. 


111, Logs AND LOGGING—Cutting Logs.—Where a con- 
tractor is to cut timber for the owner, and also some for 
himself, and the contract does not specify which quan- 
tity shall be cut first, he is at liberty tocut the quantity 
for himself at any time.—Rice v. Knostman & Franke, 
Wash., 88 Pac. Rep. 194. 


112. MALICIOUS PROSECUTION — Malice.—The malice 
essential to sustain an action for malicious prosecution 
does not mean personal ill will, but a wrongful act, 
knowingly or intentionally done, without just cause, 
constitutes malice.—Stanford v. A. F. Messick Grocery 
Co., N. Car., 55S. E. Rep. 815. 


113. MANDAMUS—Adequate Remedy at Law.—Relator 
held not entitled to mandamus to compel judge to proceed 
with the trial of a cause where relator could have ob- 
tained adequate relief by an appeal from a judgment of 
dismissal.—State v. Superior Court of Spokane County, 
Wash., 87 Pac. Rep. 1120. 


114. MANDAMUS—Liquor Li will lie to 
compel the common @éourcil of a city to revoke a liquor 
license, where the facts requiring such revocation were 
established beyond dispute.—State v. Curtis, Wis., 110 
N.W. Rep. 189. 


115. MANDAMUS — Subject of Relief.—Since mandamus 
will only lie to compel performance of acts specially 
enjoined by law, held that it would not lie to require an 
irrigation company to deliver water ina manner not 
specified in the contract therefor.—Perrine v. San Ja- 
cinto Valley Water Co., Cal., 88 Pac. Rep. 293. 


116. MASTER AND SERVANT—Incapacity cf Minor.—It 
is actionable negligence foran employer to place ata 
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dangerous employment a minor who, though instructed, 
lacks sufficient age and capacity tocomprehend and 
avoid the dangers.—Bare v. Crane Creek Coal & Coke 


_ Co, W. Va., 55S. E. Rep. 907. 


117. MASTER AND SERVANT—Pleading “Rules” in Neg- 
ligence Action.—In an action by a locomotive fireman 
for injuries received in a wreck caused by defective con 
dition of track, the rules of the company were admissi- 
ble on the issue of its negligence without being pleaded. 
—Galveston, H. & S. A. Ry. Co. v. Garrett, Tex., 98S. W. 
Rep. 932. 

118. MASTER AND SERVANT—Proximate Cause.—A de- 
fect in an engine was not the proximate cause of the 
moving of the engine and injury to a fireman at work 
under an attached engine, where the engineer was able 
to control the engine notwithstanding the defect.—At- 
chison, T. & S. F. Ry. Co. v. Seeger, Tex., 98S. W. Rep. 
892. 

119. MASTER AND SERVANT—Risk Assumed by Minor 
Servant.—Minor servant held not to have assumed risks 
of hisemployment where master did not warn him of the 
danger to which he was exposed and instruct him how 
to do his werk so as to avoid the same.—Arkadelphia 
Lumber Co. v. Whitted, Ark., 98 8. W. Rep. 697. 


120. MECHANIC’s LIENS—Persons Entitled to Lien.— 
The fact that certain materials were not furnished un 
der the same contract under which other materials used 
inconnection with them were furnished held no ground 
for denying a mechanic’s lien for the former.—Crane Co. 
v. Epworth Hotel Constraction & Real Estate Co., Mo., 98 
8. W. Rep 795. 


121. MINES AND MINERALS—I nvalid Location.—Knowl- 
edge of one locating a mining claim of‘facts relating to 
a prior, but invalid, location, held not to affect his rights, 
and not to make him a trespasser.—Walsh v. Henry,Colo., 
88 Pac. Rep. 449. 


122, MORTGAGES—Assignment. — Where an assigned 
mortgage is void, the assignor is liable to the assignee 
for the amount of the debt. but is not liable for an 
amount paid out by the latter to satisfy a judgment on 
the mortgaged property.— Stark v. Huber Mfg. Co., Wis, 
110 N. W. Rep. 281. 


123, MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—Where acity had thrown open the entire space between 
the curbstone and the lot line of a street as a sidewalk, 
the city was bound to keep the entire space reasonably 
safe for pedestrians.—Coffey v. City of Carthage, Mo., 98 
S. W. Rep. 562. 


124. MUNICIPAL CORPORATIONS—Execution on Assess- 
ment for Street Paving.—Abutting owner against whom, 
an execution has issued to collect a paving assessment 
may, by affidavit of illegality, deny that the whole or any 
part of the amount is due, but he cannot defeat the exe- 
cution by setting up a demand against the city.—Draper 
v. City of Atlanta,Ga.,55 8. E. Rep. 929. 


125. MUNICIPAL CORPORATIONS—Failure to Keep Jail 
Warm.—A city held not liable for damages to plaintiff’s 
health caused by the negligent failure of the city’s offi- 
cers to keep the city jai! comfortably warm daring plaint- 
iff’s incarceration .—Jones v. City of Corbin, Ky., 988. W. 
Rep. 1002. 

126. MUNICIPAL CORPORATIONS—“Initiative” Provision 
of Charter.— Objection that the “initiative” provision of 
the charter of Los Angeles interferes with the exercise 
of the police power, granted the city by Const. art. 11, § 
ll, held not tenableé.—In re Pfahler. Cal., 88 Pac. Rep. 
270. 


127. MUNICIPAL CORPORATIONS—Pleading in Action to 
Defeat Tax Bills.—A property owner, seeking to defeat 
tax bills for a street improvement on the alleged inva- 
lidity of proceedings upon which the contract was, 
awarded, held required to affirmatively and specifically 
plead the defects.—Jaicks v. Merrill, Mo.,98 S. W. Rep. 
753. 


128. NEGLIGENCE — Choice of Alternative Involving 
Greater Peril.—A woman placed in a position of peril ina 





burning building through the negligence of defendant, 
and killed by jumping or dropping from a window, held 
not chargeable with contributory negligence as matter 
of law.—Omaha Water Co. v. Schamel, U. 8S. U. OC. of App., 
Eighth Circuit, 147 Fed. Rep. 502. 

129. NAVIGABLE WATERS—Navigability.—The legisla- 
ture cannot by legislative act impress the character of 
navigability on a stream that is not navigable.— Potlatch 
Lumber Co. vy. Peterson, Idaho, 88 Pac. Rep. 426. 


130. NAVIGABLE WaATERS—Obstruction.—Citizens of a 
town adjoining u river, and persons operating crafts 
thereon, had not such an interest in keeping the river 
open, different from the public at large, as eutitled them 
to sue to restrain the construction of a bridge as a public 
nuisance.—Pedrick v. Raleigh & P.8. R. Co., N. Car., 55 
8. E. Rep. $77. 

131. NEGLIGENCE-—Falling Awning.—In the absence of 
any issue as to nuisance, the liability of the owner of a 
building for damages to a traveler by the falling of an 
awning is to be determined in accordance with the max- 
im, ‘res ipsa loquitur.’”,—Waller v. Ross, Minn., 110N: W. 
Rep. 253. * 

132. PARENT AND CHILD—Torts of Child.—In an action 
against a father for damages from the setting out of a 
fire by his minor sons, petition held not to sufficiently 
allege defendant’s liability.—Mirick v. Suchy, Kan., 87 
Pac. Rep. 1141. 

133. PARTNERSHIP—Individual Transactions.—Where 
real estate was purchased out of partnership funds, but 
the title was taken by one of the partners, who was 
charged with the purchase price on the books ofthe 
firm, there was no presumption that the purchase was 
for partnership uses —Jenkins v. Jenkins, Ark., 98 8. W. 
Rep. 685, . 

134. PARTNERSHIP—Liability of Firm for Acts of Part- 
ner.—That P, a member of three firms dealing with de- 
fendant. gave orders indiscriminately, held not to en- 
title defendant to charge items against one of the firms 
which were not purchased by or for them nor used by 
them.—Hyslop v. Johnson, Briggs & Pitts, Ky.,98 8. W. 
Rep. 993, 

135. PRINCIPAL AND AGENT—Liabilities of Agent.—An 
agent buying wheat pursuant to a contract, for his prin- 
cipal, held not liable for a shortage where he shipped to 
the principal all the wheat bought.—R. CO. Stone Milling 
Co. v. McWilliams, Mo., 98 S. W. Rep. 828. 

136. PRINCIPAL AND SURETY — Release of Surety. — 
Where a wife signs her husband’s note as surety, and se- 
cures it by a mortgage of her real estate, an agreement 
extending the note which discharges her personal lia- 
bility discharges the mortgage security also.—Diehl v. 
Davis, Kan., 88 Pac. Rep. 582. 


137, QUIETING TITLE—Judgment.—An order requiring 
city authorities to cancel as a cloud on title certain liens 
for strect assessments barred by limitations should not 
require an entry on the city records indicating payment 
of said liens.—Cushing v. City of Spokane, Wash., 87 Pac. 
Rep. 1121. 


188. QUIETING TITLE—Relief in Equity.—Equity will 
grant relief to a grantor conveying land on condition that 
the grantee therein shall maintain the grantor for life, 
only where the facts shown demand relief not within the 
power of a court of law.—Mash vy. Bloom, Wis., 110 N. W. 
Rep. 203. 


139. RECEIVERS — Experses of Receivership. — The 
court in a receivership proceeding held authorized to re- 
quire a bank which had received assets from the receiver 
to return to the receiver a sum nesessary to pay a bal- 
ance due him for the expense of the receivership.—Or- 
chard v. National Exchange Bank, Mo., 98 S. W. Rep. 824. 


140. KELIGIOUS SOCIETIES—Authority of Rector to Ac- 
cept Building Plans.—Oral authority from a majority of 
the members of the vestry of a church, given during a 
session of the body, held sufficient to authorize the rec- 
tor, who was president of the vestry, to act as the ves- 
try’s agent in the building of a church.—Canu v. Church 
of Holy Redeemer, Mo., 98 8S. W. Rep. 781. 
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141. REMOVAL OF CaUsES—Diversity of Citizenship.— 
A consolidated railroad company, one of the constituent 
members of which was a corporation of both Illinois and 
Iowa, held also a corporation of both, and in eithera 
citizen of that state for the purposes of federal jurisdic- 
tion.—Wasley v. Chicago, R. I. & P. Ry. Co., U. S. C.C., 
N. D. Iowa, 147 Fed. Rep. 608. 

142. REPLEVIN — Demand. — Demand is not necessary 
before bringing replevin where defendant notifies plain- 
tiff that the property cannot be removed without his con- 
sent, and defendant’s agent notifies plaintiff that he can- 
not go upon the land where the property is.—Churchill v. 
More, Cal., 88 Pac. Rep. 290. 

143. REPLEVIN— Return of Property. — A demand for 
the return of property before bringing replevin is not 
necessary where property is claimed by a superior right 
and a demand would have been unavailing.—Copeland v. 
Kilpatrick, Colo., 88 Pac. Rep. 472. 

144. SALES—Delivery.—The seller of goods lost in tran- 
sit could not recover the price thereof from the buyer 
without showing the shipment of advertising matter, 
jewelry, etc., which were to accompany the goods —E. 
E. Sutherland Medicine Co. vy. Baltimore, Ark., 988. W. 
Rep. 966. 

145. SALES — Rescission.— A promise, an expressed 
opinion or,belief concerning future events or conditions 
is no ground for the rescission of a sale.—Farwell v. 
Colonial Trust Co., U. 8. C.C. of App., Kighth Circuit, 
147 Fed. Rep. 480. 

146. SALES—Warranties.—A purchaser continuing for 
an upreasouable length of time to use machinery with- 
out notice to the seller of its deficiency held to be an ac- 
ceptance of machinery as compliance with vendor’s 
guaranty.—Sprout Waldron & Co. v. Hunter, Ky.,98 S. W. 
Rep. 1096. 

147. SALES—Warranty as to Quality —Where a pur- 

chaser of bricks by acceptance with full knowledge of a 
defect therein lost the right of recoupment in an action 
for the price, there being no issue left, it was not error to 
direct a verdict —Carolina Portland Cement Co. v. Tur- 
pin, Ga., 558. KE. Rep. 925. 
* 148. SALES—Written Order.—A written order for mer- 
chandise signed by the proposed buyer and sent for ap- 
proval to the manufacturer, but countermanded before 
acceptance, cannot be made the basis of an action for 
damages for breach of its terms.—Northwest Thresher 
Co. v. Lesueur, Kan., 88 Pac. Rep. 541. 

149. SHIPPING—Care in Navigating Vessel.—If persons 
in charge of a vessel see fish nets in time to avoid them, 
or if their presence was so obvious that they should have 


been seen by such persons, the vessel is liable for dam- . 


aging them.—Bishop v. Baldwin, Mich., 110 N. W. Rep. 
139. 


150. SPECIFIC PERFORMANCE—Sale of Land.—A vendor 
failing to furnish an abstract of clear title, as provided 
for in the contract for the sale of real estate, cannot en- 
force specific performance unless the requirement to fur- 
nish an abstract has been warved or the purchaser is es- 
topped from insisting on the performance thereof.—Lil- 
lienthal v. Bierkamp, Iowa, 110 N. W. Rep. 152. 


151. STATES—Powers of House of Delegates.—The house 
of delegates has no authority by its independent action 
to create a committee of investigation with power to sit 
during the recess of the legislature after the close of the 
season of the legislature.—Ea parte Caldwell, W. Va., 55 
8. E. Rep. 910. 


152 TAXATION—Insanity of Landowner.—The insanity 
of a landowner did not relieve her from the duty to pay 
taxes.—De Hatre v. Edmunds, Mo., 98S. W. Rep. 784. 


153, TAXATION—Tax Deed.—Where there is nothing in 
tax deed to indicate on which of the two days a particu- 
lar tract was sold, the deed will be held invalid as a con- 
veyance of that tract when attacked after five years from 
record,—Robbins v. Frazier, Kan , 87 Pac. Rep. 1136. 


154. TELEGRAPHS AND TELEPHONBS — Damages for 


Delay in Delivering Message.—A person not mentioned 
s 





in a telegram, and whose interest is not known to the 
company , cannot recover substantial damages for men- 
tal anguish caused by delay in delivery.—Helms v. West- 
ern Union Telegraph Co., N. Car., 558. E. Rep. 831. 

155. TRIAL—R« ception of Evidence.—Where the court 
can determine from the question to an expert what is 
sought to be proved by the witness, it is unnecessary for 
counsel to make a statement as to the point to be 
proved.- Eaton v. Blackburn, Oreg., 88 Pac. Rep. 803. 

156. TRUSTS—Accounting.—A trustee dealing with his 
own property simultaneously with that of the trust, held 
under the circumstances liable to account to the benefi- 
ciary for an equitable proportion of the profits derived 
from the sale of his own interests.—Bay State Gas Co. of 
Delaware v. Rogers, U. 8. C.C., D. Mass., 147 Fc d. Rep. 
557. 

157. TrRusTs—Partnership in Lands —Under an agree- 
ment on dissolution of a partnership, title to the retiring 
member’s interest in firm land held to vest in trust for 
the benefit of the remaining members. —Kyle v. Carpen- 
ter, Wis., 110 N. W. Rep. 187. 

158. TrRusTs—Statutes of Fraud.—In a suit for a recon- 
veyance of land, plaintiff can only show that at the time 
they conveyed it to defendant, defendant agreed to re- 
convey on demand, by evidence in writing signed by 
defendant.—Patterson v. Patterson, Mo , 98S. W. Rep. 
613. ’ 

159. VENDOR AND PURCHASER—Bona Fide Purchaser. 
—A bona fide purchaser of land without knowledge, er 
actual or constructive notice, of the existence of an 
easement, takes title relieved of the burden of the ease 
ment.—-Blake v. Boye, Colo., 88 Pac. Rep. 470. 

160. VENDOR AND PURCHASER—Failure to Furnish Ab- 
stract of Title.—A purchaser, in a contract requiring 
the vendor to furnish an abstract of clear title, held not 
estopped from insisting on his right to have a perfect 
abstract before paying the purchase price.—Lillienthal 
v. Bierkamp, Iowa, 110 N. W. Rep. 152. 

161. VENDOR AND PURCHASER—Sale of Land.—Where 
the purchaser in a contract for the sale of land, who was 
in possession of the premises, sued to redeem as an 
equitable owner, she would be required to pay all taxes 
which the holder of the legal title was compelled to pay 
to protect the same.—Free v. Little, Utah, 88 Pac. Rep. 
407. 


162. VENUE—Performance of Contract.— Where defend- : 


ant promised to execute notes payable in B county, 
Texas, he thereby promised to satisfy the indebtedness 
in B county, and was properly suable there.—Parr v. Mc- 
Gown, Tex., 98S. W. Rep.950. 

163. VENUE—Right to Sue Nonresident Corporation.— 
The right to sue nonresident corporations in any county 
of the state does not exist, where there are other resi- 
dent! defendants.—Ludington Exploration Co. v. La 
Fortuna Gold & Silver Min. Co., Cal.,88 Pac. Rep. 290. 

164. WASTE—Injunction.—The owner of a contingent 
estate in premises might enjoin waste in the taking of 
rock, but, not having a vested interest in the rock re- 
moved, could not recover damages therefor.—Pavkovich 
v. Southerv Pac. Ry. Co., Cal., 87 Pac. Rep. 1097. 

165. WATERS AND WATER CoURSES--Riparian Rights. 
—A lower riparian proprietor cannot acquire a right 
either by priority, appropriation, prescription, or ad- 
verse user as agaivst an upper riparian proprietor whose 
right antedated such appropriation and user. —Rogers v. 
Overacker, Cal., 87 Pac. Rep. 1107. 

166. WILLS—Devise to Children as a Class.—In an exe- 
cutory devise to children as a class, the class is fixed by 
the condition that existed at the death of the testator, 
and the interest of any dying before distribution vests 
in their heirs.—Irvin v. Porterfield, Ga., 55 S. E. Rep. 
946. 

167. WORK AND LABOR—Partial Performance.—Where 
plaintiff was prevented from performing a contract by 
defendant, he could recover the reasonable value of the 
work performed.—Davis v. Brown County Coal Co., 8. 
Dak., 110 N. W. Rep. 113. 
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